HARVARD 
LAW REVIEW 


DECEMBER, 1934 


VoL. XLVIII 


SOME IMPLICATIONS OF EXPERIMENTAL 
JURISPRUDENCE 


HARACTERISTIC of the economic and political life of the 

world, but lagging far behind it, there has been considerable 
unrest in the field of American jurisprudential thought, not the 
least of which has come from the realists.. This group, if it be 
safe to classify,? seems to represent a branch of the school of 
sociological jurisprudence, which is chiefly interested in the 
“facts” and social behavior clustering about the legal system 
rather than its fictions, concepts, and traditions. Probably their 
greatest service has been the final debunking of the profession, 
by calling attention to some of the actualities in the legal order 
and insisting upon “ grubbing for facts ”. 

Facts, however, are extremely elusive concepts which the 
ancient philosophers suggested were mere figments of the mind. 
Modern physics in the new quantum theory has recently recog- 
nized that in this, the most concrete of all sciences, the researcher 
must work only with shadows of shadows, and reality is beyond 
the realm of human attainment.* In the light of these ancient 


1 Frank, LAw AND THE MopERN Minp (1930); Llewellyn, A Realistic Jurispru- 
dence — The Next Step (1930) 30 Cot. L. Rev. 430; Pottnd, The Call for a Realist 
Jurisprudence (1931) 44 Harv. L. Rev. 697; Llewellyn, Some Realism about Realism 
— Responding to Dean Pound, 44 id. 1222. 

2 Id. at 1256. 

3 BRIDGMAN, THE Locic or Mopern Puysics (1927) 33; THe UNI- 
VERSE IN THE Licut OF MopeRN Puysics (Johnston’s trans. 1931) 14, 40. And the 
psychologists concur. See report of Dr. Pieron’s address before American Ass’n for 
Advancement of Science (July 8, 1933) 116 Lir. Dic. 19. 
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and modern truths it is not surprising that some of the most 
earnest disciples of the realists seem to have come to the end of 
the search for facts, surrendering to the conservatives, and return- 
ing to “ rational analysis which finds and orders abstractions which 
can be organized into systems” under which law becomes “a 
body of principles and rules developed in the light of the rational 
science of Ethics and Politics.” * 

It is even more significant that, almost simultaneously with 
these utterances, another leading realist who is taking an active 
part in the New Deal, threw out a challenge to the jurists in the 
term “experimental jurisprudence”’.® As he explained it, this 
seemed to be a rationalization of the empirical process of the so- 
called pragmatic method now alleged to be changing the whole 
political, legal, economic, and social structure of our nation. Al- 
though Mr. Frank confessed that he had not thought the matter 
through, and although the idea of applying the technique of ex- 
perimental science to jurisprudence is not new,° the term experi- 
mental jurisprudence is a happy one. Its implication should be 
examined with care. 


I. THe ELEMENTS OF AN EXPERIMENTAL SCIENCE 


Before considering the possibility of jurisprudence becoming an 
experimental science, it might be useful, at the risk of being trite, 
to reéxamine hastily the fundamental postulates and concepts 
underlying the scientific method. The scientists like the philoso- 
phers will readily admit that the only knowable truth in the strict | 
sense is Descartes’s famous dictum cogito ergo sum; all else in the 
field of scientific knowledge springs from a group of basic postu- 


4 Hutchins, The Autobiography of an Ex-Law Student (1934) 7 AM. L. SCHOOL 
Rev. 1051, 1055. Whereupon Dean Pound was heard to remark: “ That’s where the 
conservatives have been for thirty years... .” But see remarks of Llewellyn, in 
Hanpsooxk or Ass’n oF Am. Law ScuHoots (1933) 119. 

5 Frank, Realism in Jugisprudence (1934) 7 AM. L. ScHoor REv. 1063. 

6 See, e.g., Oliphant and Hewitt, Introduction to Ruerr, From THE PHYSICAL 
TO THE Soctat ScIENCEs (1929) (but experimental jurisprudence need not be limited 
to the methods there suggested) ; Holmes, Law in Science and Science in Law, in 
CoLLecTep LEGAL PAPERS (1920) 210, 225, 226; The Path of the Law, id. 167, 187; 
Frankfurter, Llewellyn, Sunderland, The Conditions for, and the Aims and Methods 
of, Legal Research, in HANDBOOK oF Ass’N oF AM. LAw ScHootLs (1929) 26; Pound, 
The Scope and Purpose of Sociological Jurisprudence (1912) 25 Harv. L. Rev. 489, 
514. See also Vacca, Diritto SPERIMENTALE (1923). 
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lates, tentatively adopted in the hope that they may prove useful 
in explaining the myriads of sensations which come into the con- 
sciousness of the “Iam”. These basic postulates may be roughly 
classified as: (1) the existence of phenomena in an external uni- 
verse; (2) the possibility of observation of such phenomena; 
(3) the validity of memory, or the possibility of recording the 
observation; and (4) the postulate of uniformity, that is, the as- 
sumption that under identical conditions exterior phenomena will 
act the same.’ 

Starting with these basic postulates, the scientist observes his 
sensory impression of the phenomena about him in his chosen 
field of investigation, records his observations, and attempts an 
explanation of his findings. This explanation or hypothesis be- 
comes the basis for prediction of future action and reaction of the 
observed phenomena. Controlling the materials before him, the 
scientist reports his observations or makes new ones and thus 
checks the validity of his hypothesis, proceeding to verify and 
extend it, or, if it fails to correspond with the results of his experi- 
ment, to reject it and devise a new hypothesis which in turn is 
subjected to further testings, checking, observation, and varia- 
tions.* Under this method the physical sciences have achieved 
vast quantities of knowledge, in the form of working hypotheses. 
Inventors and engineers, relying upon this knowledge, have been 
able so completely to change human society that rapid advances 
in the mechanical equipment of industry sometimes cause new 
laws and political innovations to become obsolete before they can 
be set in motion. 

Until recently the so-called social scientists have lagged far 
behind their colleagues in the physical fields. Problems of ob- 
servation, recording of data, and control of the experiments are 
far more complicated but not entirely insurmountable. The other 
social scientists are beginning to make progress in the right direc- 
tion. Jurisprudence, however, has consistently fallen farther be- 


7 The new physics seems to have thrown much doubt on this postulate insofar 
as it applies to particular molecules or atoms; but as a statistical law describing the 
actions of grosser matter it still seems to hold. PLANCK, WHERE Is SCIENCE GOING? 
(Murphy’s trans. 1932). 

8 See Swann, What is Science?, in Essays ON RESEARCH IN THE SOCIAL SCIENCE 
(1931) 11. 
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hind.’ We are told that the methods of experimental science 
cannot be applied to jurisprudence,*® that human actions are be- 
yond observation, control, and predictability, that the science 
of law must depend upon rationalization,” ethics,’* politics, 
sociology,*® psychology, religion, the judicial hunch,”* the tradi- 
tions of a trained bar,’’ and the like. It is submitted that these 
and similar discouraging statements are mere rationalizations of 
the jurists’ failure to come to grips with the real problems of legal 
science. 


II. PRACTICALITY OF ADOPTING IN JURISPRUDENCE THE FUN- 
DAMENTAL POSTULATES OF EXPERIMENTAL SCIENCE 


A careful observation should show that there are many reasons 
to support a belief that the fundamental postulates and methods 
which underlie experimental physical sciences are capable of ap- 
plication in the field of juristic science. There is little reason to 
question the first postulate, the existence of phenomena to be 
studied. Certainly it may be assumed that in the society about 
us there are various types of social adjustment which are usually 
called laws. There are also governmental organizations, courts, 
legislatures, and administrative officers creating and enforcing 
these laws. To some degree these activities affect the individuals 
and groups which go to make up organized societies and nations. 


® 2 BEARD AND BEARD, THE RISE OF THE AMERICAN CIVILIZATION (1930) 761-803. 

10 See Pound, Law and the Science of Law in Recent Theories (1934) 7 Am. L. 
ScHoot REv. 1057, 1060, (1934) 43 YALE L. J. 525, 532; Lauterpacht, Kelsen’s Pure 
Science of Law, in Mopern THeories oF LAw (1933) 105. 

11 Spengler, Social Science Becomes Exact (June, 1930) AM. MERCURY 202; 
Beard, Method in the Study of Political Science as an Aspect of Social Science, in 
Essays ON RESEARCH IN THE SOCIAL SCIENCE (1931) 51, 59; Oliphant, Facts, Opin- 
ions, and Value — Judgments (1932) 10 Tex. L. REv. 127. 

12 Yntema, The Rational Basis of Legal Science (1931) 31 Cot. L. REv. 925. 

13 Cf. Morris R. Cohen, Philosophy and Legal Science (1932) 32 Cov. L. REv. 
1103; Felix Cohen, The Ethical Basis of Legal Criticism (1931) 41 YALE L. J. 201. 

14 Hutchins, loc. cit. supra note 4. 

15 See Angell, The Value of Sociology to Law (1933) 31 Micu. 5 REv. 512. 

16 Hutcheson, The Judgment Intuitive: The Functions of the “ Hunch” in 
Judicial Decision (1929) 14 Corn. L. Q. 274; Lawyer’s Law, and the Little, Small 
Dice (1932) 7 TULANE L. REv. 1. 

17 Harno, Theory, Experience, Experimentation and the Logical Method (1931) 
17 A.B. A. J. 659, 663. 
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Myriads of actions and reactions cluster about the social phe- 
nomena which we call law. 

The second postulate is also easy to reach. These numerous 
activities clustering about the phenomena called law are capable 
of observation. It is true that the reactions of individuals or a 
social group to a rule of law, whatever that may be, are not as 
easily discerned as are the microscopic shadows of physical matter 
on a sensitive photographic plate. Although objects reflected are 
more distant and the outlines are seen through a thicker haze, the 
technique of statistics and other sociological means of recording 
human reactions show great possibilities. The Cleveland Sur- 
vey,’® the Harvard Law School Survey of Crime in Boston,** the 
report of the National Commission on Law Observance and En- 
forcement, the results of the study at Johns Hopkins Institute 
of Law, and works of like nature * indicate that social reac- 
tions to legal phenomena can be observed. The lines of the 
reports may not be so fine as are those of the physicist or chemist, 
but the gross results are clear enough to be capable of scientific 
observation. 

The accuracy of such observations may still be far from what 
has been achieved in the physical sciences. The variation in the 
human element of recording is strikingly illustrated by the dis- 
senting opinions in the report of the National Commission on Law 
Observance and Enforcement,” and the various points of view 
which appear in accounts of current or past history; but conflict- 
ing evidence has never deterred the lawyer in his search for facts. 
It is even less conceivable that it should frighten a jurist. The 
number of observers used and the scientific nature of their train- 
ing can go far to minimize or entirely eliminate the personal bias 
from statistical reports on social and legal phenomena. 

The laboratory apparatus is still to be developed; but even here 
the lie detector and similar instruments of scientific crime detec- 


18 SuRVEY OF CRIMINAL JUSTICE IN CLEVELAND (1921-1922). 
19 The first two volumes by Sheldon and Eleanor T. Glueck and by Warner are 
now available. Gitueck AND GLUECK, ONE THOUSAND JUVENILE DELINQUENTS 
(1934) ; WARNER, CRIME AND CRIMINAL STATISTICS IN BosTON (1934). 

20 Some of this material may be found by reference to CURRENT RESEARCH IN 
Law (Johns Hopkins Institute of Law 1929, 1930). 

21 REPORT ON THE ENFORCEMENT OF PROHIBITION (1931) 85 et seq., and see 
especially Mr. Lemann’s dissent, at 139 et seq. 
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tion, which is still in its infancy, point the way to other mechanical 
means of recording observations with accuracy far beyond human 
apprehension. 

The fourth postulate, that of uniformity of action, is the one 
which gives to the experimental jurist the most difficulty. It may 
be objected at once that there is no evidence or reason for suppos- 
ing that human beings will react uniformly to the same stimuli; 
or that, even if they would, the complexity of factors involved in 
the social structure is such that accurate generalizations, in the 
form of scientific laws describing the reaction of that group of 
social phenomena which we term law or legal, are beyond human 
attainment. 

Turning to the last objection first, it is true that the factors 
involved in studying the reactions of a body politic to a law or 
system of laws are exceedingly various and complex. Still, com- 


plexity has not prevented the advance of biology, organic chemis- 


try, and the science of social hygiene. The problem of maintain- 
ing a given system of law and studying its results is scarcely less 
complex than that of devising plans to protect the health of the 
same group. Complication of factors has not stopped the scien- 
tists from cleaning up such pest holes of the world as the Isthmus 
of Panama. The lessons learned from observation of such experi- 
ments have suggested the scientific laws which make possible, to 
a large degree, predictability of the success of future ventures of 
like nature.” Given the proper equipment, there seems no reason 
why complication of factors should deter the experimental jurist 
from making similar searches for the scientific laws governing the 
social activities surrounding the phenomena called law.” 

The first objection to the postulate of uniformity in the social 
sciences founded upon the old dictum of free will is more serious, 
and constitutes the most formidable citadel which has repeatedly 
turned back the attacks of the protagonists of experimental social 
science. Although the doctrine of the free-willing individual ap- 
pears throughout literature, religion, philosophy, and legal dogma, 
it is surprising to note that it has very little experimental support. 


22 See, e.g., SEDGWICK, PRINCIPLES OF SANITARY SCIENCE AND THE PUBLIC 
HEALTH (1920). 

23 For interesting evidence of this nature in the field of sanitary laws, see 
ROSENAU, PREVENTIVE MEDICINE AND HYGIENE (1917) 35, 43. | 
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Almost all researches in the field have tended to cast grave doubts 
upon the universal application of the doctrine even when it is 
directed to the single individual. The recent development of child 
psychology and the work of the behaviorists have given the devo- 
tees of free will some rude shocks, and today there are many 
scientists of standing who will support the proposition that by 
controlling the individual’s environment you can control his char- 
acter and predict his future actions.”* Granting that heredity 
plays a part, the biologists have gone a long ways toward working 
out the science of inherited characteristics, so even here there is 
evidence that free will of the individual is on shaky ground.” 
Outside of the field of heredity and environment, experiments 
with the lie detector and other psychological apparatus have indi- 
cated that under certain given situations it is possible to predict 
that most all individuals will react in the same manner.” 

But the postulate of uniformity in experimental jurisprudence 
need not rest on the predictability of the actions of single indi- 
viduals. Jurisprudence is interested in mass reactions. The ver- 
dict of a particular jury, or the decision of a single court, while of 
great importance to the practicing lawyer,”* is of little significance 
to the experimental jurist. If he can observe and predict the re- 
actions of juries in general, of hundreds of judges and appellate 
courts, of thousands of legislators, and of the population of cities, 


24 Watson, PsycHOLOGICAL CARE OF INFANT AND CHILD (1928); and note the. 
experiments cited by Thomas, The Relation of Research to the Social Progress, in 
Essays ON RESEARCH IN THE SOCIAL SCIENCES (1931) 175 et seq. 

25 BECHTEREV, GENERAL PRINCIPLES OF HUMAN REFLEXOLOGY (Murphy’s trans. 
1932) 63 et seq.; HeIpBREDER, SEVEN PsyCHOLOGIES (1933) 247 et seq. 

26 See Hotmes, THE TREND OF THE RAcE (1921) cc. II-V; Conklin, Mechanism, 
Vitalism, and Teleology (1921) 8 Rice InstrruTE PAMPHLET 351. The legisla- 
tures of this country have not been unmindful of the biological principle involved. 
See Landman, The History of Human Sterilization in the United States — Theory, 
Statute, Adjudication (1929) 23 ILv. L. Rev. 462. 

27 Inbau, Scientific Evidence in Criminal Courts (1934) 24 J. Crm. L. 1140; 
(1933) id. 440, 441; Keeler, Debunking the “ Lie-Detector” (1934) 25 id. 153. 
See also Lurta, Toe Nature oF Human Conrticts (Gantt’s trans. 1932), and 
numerous experiments there cited. 

28 Much of the confusion which has arisen about the realist point of view has 
developed around this attitude of the practitioner. Predictability in this sense is, 
of course, far beyond the scope of any present-day science, and if it could be per- 
fected would entirely eliminate the practice of law before courts, if not the courts 


themselves. 
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states, and nations, he will have created an experimental science 
of inestimable value.” | 

Viewed in this light the postulate of uniformity is on as solid 
ground in jurisprudence as it is in other modern sciences. The 
physicist cannot predict the action of a single molecule, or state 
the laws governing its particular actions; but the laws as to mass 
actions of physical objects are still sound.*® Even as physics has 
been reduced to a statistical science, so also it is not too much to 
assume that jurisprudence may likewise be molded into an experi- 
mental science based upon statistical data and using the postulate 
of uniformity to study mass actions. Modern economists and 
students of business statistics are rapidly demonstrating that most 
economic actions are controlled by definite knowable laws.™ 
Mortality tables, criminal statistics, and the like show the pos- 
sibility of predicting actions of large numbers of people and sug- 
gest the opportunity of studying the underlying laws behind 
them.*? A nation which fought to make the world safe for de- 
mocracy, believed that German soldiers were bloody barbarians 
organized to rape women,** fears athletes’ foot and pink tooth 
brush,** knows that communism is against the will of God,** and 
is satisfied that public ownership of utilities is a greater source of 
corruption than private ownership,** offers little solace to one who 
wishes to argue that mass human actions are neither controllable 
nor predictable. There is no reason why the arts *’ of propaganda, 


29 We are dealing here with the science of law and not its administration. The 
problem of adjusting a rule of law to an individual case is one of administration 
only; but even here, careful observations by the jurist might prove exceedingly 
valuable to the judge or practitioner engaged in individualizing the law. 

80 See PLANCK, op. cit. supra note 7. 

81 For example, Gresham’s law of the circulation of money, the business cycle, 
the law of supply and demand, and the like. 

82 The possibilities of work along the line of criminal statistics, together with 
numerous citations to material now in print, are set out by Robinson, History of 
Criminal Statistics (1908-1933) (1933) 24 J. Crm. L. 125. 

83 LASSWELL, PROPAGANDA TECHNIQUE IN THE WorRLD War (1927) 81, 87, 131, 
214 et seg.; PONSONBY, FALSEHOOD IN WaAR-TIME (1928). 

84 CHASE AND SCHLINK, Your Money’s WortH (1927). 

85 Setpes, You Can’r Print THaT (1929) 194-212. 

86 See THompson, CONFESSIONS OF THE PowER Trust (1932) pts. VI-VII. 

87 Art here is used in the sense of applied science as distinguished from pure 
science; thus, physics is a science, engineering the art; chemistry the science and 
chemical engineering an art. 
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applied economics, and advertising, can rest on scientific data ** 
while the art of the lawyer must forever be founded on the occult 
mysteries of judicial hunch and professional dogma. 


III. MATERIALS AND OBJECTIVES OF EXPERIMENTAL 
JURISPRUDENCE 


If it is possible to adopt the fundamental postulates of experi- 
mental science for a new jurisprudence, what would be its ma- 
terial, the nature of its objectives, its technique, and the results 
which it might be expected to attain? 

The sociological jurists have made a great contribution to the 
advancement of jurisprudence by calling attention to the fact that 
the law is a conscious or unconscious adjustment of human in- 
terests *° instead of the will of a sovereign, the inevitable working 
of history, or the natural development of an ideal justice. Dean 
Pound has attempted to classify these interests and to call atten- 
tion to some of the legal devices for securing them.*° Unfortu- 


nately, however, such systems are little more than rational specu- 


lation based on the legal status quo and supported by little or no 
experimental evidence. 

The term interests needs further scrutiny. It obviously sub- 
divides itself into the interests of individuals, of groups, and of 
society as a whole,** each of which may correspond or clash with 
the interests of its own and of the other classifications. What is 
more important, there are conscious and unconscious interests; 
that is, what the individual, group, or society wants, and what is 
good for it regardless of its wants. While speculation and ra- 
tionalization may be useful in this field, it can never discover the 
real interests involved by examining or analyzing the results 


88 See LuMLEY, THE PROPAGANDA MENACE (1933) 363 et seg.; Moore and Suss- 
man, The Lawyer’s Law (1932) 41 YALE L. J. 566. 

39 See Llewellyn’s excellent comment, supra note 1, 30 Cor. L. Rev. at 445. 

40 OuTLINEs OF LECTURES ON JURISPRUDENCE (4th ed. 1928) 60 et seq. 

41 It may be that there is no such thing as an interest of society in the sense that 
society demands or even needs something; perhaps the whole thing should be viewed 
as individual interests of members of a larger unit known as society. This is a 
philosophical and psychological problem not capable of immediate answer, but it 
offers interesting experimental possibilities. 
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achieved by laws or legal systems. Experimental jurisprudence 
demands an experimental factual examination of these interests 
-regardless of the particular form in which they seem to appear in 
the positive law or the decisions of the courts. 

After the interest is discovered by the jurist it is, perhaps, his 
problem to evaluate it, but the lawyer, statesman or judge must 
give, or refuse to give, it an amount of recognition and put it 
in its place in the whole system of law *’ by passing statutes, 
advising clients, or deciding particular cases. At present every 
law, every court decision, every ruling of a commission, police- 
man, or administrative officer represents such an adjustment upon 
an impressionistic basis. These adjustments create a situation 
where the methods of trial and error must prevail; the result is an 
experiment whether one likes it or not. 

The problem of experimental jurisprudence is (1) to study 
these results, (2) to state the jurisprudential laws which govern 
the phenomena surrounding the attempts of the legal system to 
make such adjustments,** and (3) by observation and experiment 
to test the sufficiency and efficiency of the legal system, to accom- 
plish its purpose. 

Whether or not the adjustments of any particular system are 
proper ones may be determined by a pragmatic test of their actual 
workings in everyday life. The ultimate good need not be known. 
It may be a hedonistic one of the greatest good for the greatest 


42 Note here the important distinction between “Is and Ought”. Llewellyn, 
Legal Tradition and Social Science Method — A Realist’s Critique, in Essays on RE- 
SEARCH IN THE SOCIAL SCIENCE (1931) 89, 101. This difficulty is forcefully brought 
out in Dickinson, The Law Behind Law (1929) 29 Cot. L. REv. 113, 285, 289 et seq. 

43 A sharp distinction must be drawn between jurisprudential laws as used here 
and the many uses which the term has. (1) Law in its usual sense is a means of 
social control, i.e., the statute, ordinance, court decision, traffic light, etc.; it is in no 
sense scientific. It may or may not be the result of a scientific process of experi- 
mentation but it is seldom called jural law. (2) Then there is the so-called “ Law 
Behind Law ”, i.e., the ideal “ Natural Law ” rule which all law as a means of social 
control should approximate. The existence of such a law is ably refuted by Dick- 
inson, supra note 42. (3) There is the so-called scientific law which merely states 
that under given circumstances there will be a given sequence of events, e.g., an un- 
supported object will fall to the ground, or, perhaps a highly unpopular law cannot 
be enforced against the will of an actual majority. The term jurisprudential laws is 
used here in the third sense. See, e.g., RuEFF, From THE PHYSICAL TO THE SOCIAL 
Scrences 68 et seg. But it is not at all clear that such laws are subject to the limita- 
tions asserted there. See id. at 70 et seq. 
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number, good being measured by physical, material, or cultural 
standards attained. Again it may be one of race power, national 
aggrandizement, or spiritual or intellectual advancement; on the 
other hand, it may be an attempt to create outstanding individuals 
at the expense of the masses.** 

Experimental jurisprudence properly applied can test the ef- 
ficiency of the legal system in attaining its particular end, and in 
turn can state the results which follow attempts to reach such 
ends. The data thus accumulated may throw great light on the 
value of the objectives and the effectiveness of the means used to 
attain them. The ethical problem of what is the ultimate good, 
although it may eventually become one of the problems of juris- 
prudence, is today too far removed to require consideration.*® 
While questions of this nature must await the perfection of the 
technique of scientific jurisprudence, yet, when that is achieved, 
such problems will be capable of much plainer answers than have 
ever been deemed possible. 


IV. ARE MopDERN JURISTIC AND LEGAL METHODS 
SCIENTIFIC? 


Based upon the most generally accepted ideas of what are the 
interests involved in social adjustment by law, and what may be 
the best way of regulating them, a scientific approach throws 
interesting light on our present legal system. Assuming, without 
deciding, that the purpose of law is to make an equitable adjust- 
ment of all interests, which gives as large an effect to each without 
undue infringement of others,** it might be well to examine skep- 
tically our present laws and the social machinery around them to 
see if they are accomplishing this end, or yielding any scientific. 


44 Note Mr. McDougal’s very pertinent questions on this point. HanpBooxK oF 
Ass’n oF Am. Law ScHoots (1933) 119-20. 

45 Jurisprudence as a science of ethical values, norms, and the like, can have 
no value in the present state of research equipment beyond philosophical speculation. 
Such speculation may be exceedingly interesting and may result in highly suggestive 
working hypotheses, but it can never have any true scientific value until it is put to 
the acid test of practical application in the form of social control applied under the 
careful observation of scientists. Here pragmatic ethics may become a living reality 
through the development of the technique of experimental jurisprudence. 

46 See Pounp, OUTLINES OF LECTURES ON JURISPRUDENCE 34-36. 
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data which can be the basis of further progress toward the ulti- 
mate solution of the problems of law. 

At the outset one is met with the knotty debate on the nature 
of law. Although this is a question which has agitated jurists of 
all schools, it is of little interest to the experimental jurist. Just 
as the physicist cannot define electricity, but works constantly to 
see what it does, so also the experimental jurist is far more in- 
terested in the effect of law than in its definition. When the phe- 
nomena surrounding it are better understood the definition will 
take care of itself.” For the purpose of this discussion it will be 
well, then, to examine the phenomena surrounding law as it is 
denominated by some of the current schools of thought to discover 
whether it is adequately performing its assumed task. Such an 
inquiry may serve to illustrate the nature of experimental juris- 
prudence and the type of method which it should be expected 
to adopt. 


A. The Common-Law Juridical Technique 


The most prevalent belief among lawyers and the lay public is 
that the court decisions are law, and that the so-called common 
law is a generalization of them. But even a casual observation of 
the process surrounding these legal phenomena will show that 
decisions alone cannot be the basis of a sound system of adjusting 
conflicting interests. 

The trial of a case represents a dispute between two or more in- 
dividuals who may or may not know what their interests are. All 
too often the case assumes the aspect of a sort of trial by battle 
between opposing counsel with the real interests of the parties 
relegated to such a secondary position that a continual preponder- 
ance of skilled counsel on one side may completely destroy the 
justice of the results in a succession of cases.** But even grant- 
ing equality of counsel and intelligent presentation of interests, 
the fact-finding equipment of courts is woefully inadequate. The 


47 Cf. Vacca, Diritto SPERIMENTALE 4-5, cited note 6, supra. 

48 See the excellent comment of Arnold, Trial by Combat and the New Deal 
(1934) 47 Harv. L. Rev. 913. The development of the fellow-servant rule which 
eventually forced the enactment of workmen’s compensation laws, and the history 
of the labor injunction, are examples in point. See FRANKFURTER AND GREENE, THE 
Lasor INJUNCTION (1930) 83-133, 227, and tables following. 
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jury, historically chosen from individuals with knowledge of the 
case,*® has become a group of incompetent persons allowed no 
contact with the facts and inexperienced in weighing evidence.” 
Although the so-called factual brief is receiving: some favorable 
comment,” the appellate courts, as a rule, are still bound by the 
“facts”? found by such a jury and by the paper record before 
them."? As the case advances into the rarefied atmosphere of the 
appellate hierarchy, the real interests are removed further and 
further from the scrutiny of the court. The symbol of blind 
justice is all too true. A scientific jurisprudence would demand 
that the bandage be stripped from the eyes of the courts, and that 
they be supplied with a complete staff of research experts to en- 
lighten them on the real interests involved.” 

In addition to the fact that our system of trial is inadequate to 
reach the real interests of the litigants, there are further difficul- 
ties. The most important interests involved may not even have 
representation before the bar,°* and the most carefully constructed 
system involving human judgments is subject to constant error. 
No scientist would dare to hazard the statement of a physical law 


49 ; HoLpswortH, History or ENcLisH LAw (3d ed. 1922) 312 et seq. 

50 See Frank, Mr. Justice Holmes and Non-Euclidian Legal Thinking (1932) 17 
Corn. L. Q. 568, 595-96. 

51 Glueck, The Social Sciences and Scientific Method in the Administration of 
Justice (1933) 167 THE ANNALS 106, 112 et seq. 

52 Louisiana appellate courts are an exception to this rule. See White, Need of 
Reorganization of Appellate Courts and for a Judicial Council (1930) 4 TULANE L. 
REV. 409. 

53 In this respect it should be noted, numerous tirades against them by leaders of 
the bar to the contrary notwithstanding, that public service commissions and similar 
bodies are far better qualified as organizations to handle factual matters than are 
either trial courts or courts of appeal. For examples of failure of the courts where 
commissions are succeeding, see Beutel, Due Process in Valuation of Local Utilities 
(1929) 13 Minn. L. REv. 409, 423 et seq. 

54 Striking examples of this situation are found in cases of suits on retail price 
maintenance contracts between merchants and manufacturers. The public, a real 
party in interest, is not represented, and as a result the cases have reached a conclu- 
sion which works no hardship on either the manufacturer or merchant. The mer- 
chant cannot be sued for violation of such a contract; the manufacturer simply 
need not deliver more goods if prices have been cut. But, if the merchant and 
manufacturer do not fall out, the public has to pay artificially maintained prices. 
Unfair trade practice and restraint of trade litigation offers other examples. See 
Fed. Trade Comm., Resale Price Maintenance, H. R. Doc. No. 546, 7oth Cong., 
2d Sess. (1929), and note technique employed there to discover interests. The con- 
viction of Al Capone for violation of income tax laws is another beautiful example. 
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until he had hundreds of cases based upon relevant data, but 
common-law lawyers and legal writers habitually generalize in the 
much more complicated social field from a single decision or even 
from dicta, without seeming to question the validity of their 
procedure.” 

The most fatal defect of all in the common-law technique, and 
any system of generalization from litigated cases, lies in the fact 
that the judicial process is a mere detergent. It does not begin 
until an irreconcilable clash of interests has occurred, and after it 
is finished it offers little or no prophylactic remedy to prevent 
future clashes. One traffic light on a dangerous corner can do 
more to reconcile the conflicting interests involved than books full 
of tort decisions.” One must recognize that courts, whether they 
sit in law or equity, are engaged only in attempting to patch up 
the wreckage which a badly adjusted legal system has thrown into 
their laps. Even if all the other difficulties with the judicial 
process could be remedied, a legal system based upon generaliza- 
tion from decisions of courts would be as unscientific as a system 
of social medicine founded only on surgery. 

Resting upon such an unstable foundation, it is clear to the 
scientifically minded that the work of the legal scholar in ra- 
tionalizing and systematizing the common law is likely to have 
little pragmatic value.” The process, insofar as it is founded on 


55 It should be noted here that a generalization by the scientist is an attempt to 
state how things do act, while the generalization by the lawyer or legal scholar is an 
attempt to set a rule of conduct or to establish a norm by which people ought to act. 
This difference, however, only tends to intensify the defect in the current legal 
method. The question of establishing the ought involves a determination of (1) 
how people do act, (2) what is the result of so acting, (3) what would be the result 
of a change, (4) a judgment as to the advisability of applying any particular rule to 
effect change or maintain status quo. Since the first determination alone involves 
the whole process of the scientist, the generalization of the lawyer, even to approach 
validity, should rest on a much broader basis than that of the scientist. For an 
illustration of how the common-law system of generalizing from particular instances 
can reach queer results, see Beutel, Common Law Judicial Technique and the Law 
of Negotiable Instruments (Dec. 1934) 9 TULANE L. Rev. 

56 So, also, removing slums might be a greater deterrent to crime than a whole 
system of criminal statutes and juvenile courts, while a reorganization of industrial 
relations is likely to be much more helpful than labor injunctions. 

57 The work of Hohfeld, Kocourek, Pound, and others in this field, though 
extremely valuable as an explanation of legal rules as they are, possesses no more 
than tentative classifications of existing phenomena, untested, and with little appli- 
cation in determining the workability of the legal system. 
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logic, is out of line with the organic workings of society, for, as 
Pareto has brilliantly demonstrated, logic plays a very minor réle 
in human activity.” If this be true, without in any way belittling 
the tremendous forward step which it represents, one is driven to 
the conclusion that the work of the American Law Institute, the 
highest achievement of common-law technique, represents only a 
garbled report of what the courts are doing.” While accurate re- 
ports of the decisions of courts by such bodies as the Institute are 
an indispensable part of experimental jurisprudence, there is no 
scientific indication that these carefully drawn generalizations 
have any resemblance to the type of legal control needed to recon- 
cile effectively the clashing interests of people in modern society.” 


B. Legislation 


If one adopts the Austinian or the older civil law definition that 
law is the command of the state, usually issued through the legis- 
lative organs, the picture is not much improved. The legislature 
has a great advantage over the courts in that it obviously looks to 
the present and future, and is not bound by the past. It can apply 
prophylactic treatment where necessary, but the machinery by 
which it operates needs closer scrutiny, and its product should be 
more carefully tested. 

The structure of the legislative branch of the government in 
America at least is an historical accident. Made up as an almost 
exact duplicate of the English parliament in the seventeenth cen- 
tury before social and political life was complicated by the indus- 
trial revolution,” it is totally inadequate to present a true picture 
of the interests claiming recognition in modern society. Although 
little careful study of this problem has been made, the small 


58 DeVoto, Sentiment and the Social Order (1933) 167 HARPER’s 569 et seg. See 
also Dewey, Logical Method and Law (1924) 10 Corn. L. Q. 17. 

59 See Professor Beale’s remarks, HaNpBooK or Ass’N oF Am. LAw ScHOOLS 
(1932) 98 et seg. The report is garbled because, as Professor Beale points out, the 
Institute committees attempted to act as judges to decide upon the better rule with- 
out stating the condition of the decisions. While some of this material is found in 
the commentaries, the most scientific of all will be the state annotations, if they are 
well done, because they attempt to report what the cqurts of each state are doing. 

80 See a similar castigation of this method by one of our leading judges. Cuth- 
bert W. Pound, Jurisprudence: Science or Superstition (1932) 18 A. B. A. J. 312, 313. 

61 See Harrow, THE History or LEGISLATIVE METHODS IN THE PERIOD BEFORE 
1825 (1917) c. I. 
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amount of evidence available indicates that a few interests are 
rapidly capturing the antiquated legislative machinery, which is 
either serving them or failing to function.* Under normal con- 
ditions the output of purely class legislation which is clearly det- 
rimental to the interests of the public as a whole is appalling. 
Even in times of stress, although there may be some effort to serve 
the public interest fairly, the machinery is so cumbersome that 
resort must be had to some type of dictatorship, or to new forms 
of legislative activity such as the NRA, the AAA, and the rest of 
our newly devised alphabetical governmental agencies, which are 
both an evidence of the disintegration of -the traditional legislative 
function, and an indication of possible future growth. 

The product of the legislative mill divides itself roughly into 
three types of laws: the isolated statute, the code, and the con- 
stitution. The isolated statute is usually directed toward a par- 
ticular difficulty with little or no regard to the legal system as a 
whole. The statute books of Anglo-American legislatures are full 
of these hastily drawn, ill-considered statutes which often conflict 
with the general legal system, soon become obsolete, but still 
remain on the statute books as an encouragement for those who 
habitually ignore the law. It is not surprising, therefore, that the 
Anglo-American courts have developed a technique of narrowly 
construing or ignoring ordinary statutes. Any other procedure 
might have been fatal to the small semblance of unity and reason 


62 See Beutel, The Pressure of Organized Interests as a Factor in Shaping Legis- 
lation (1929) 3 So. Cair. L. Rev. 10, and material there cited. 

63 The Bank Collection Act drafted by the American Bankers’ Association for 
the benefit of the large banks and adopted in eighteen states in two years (see 
Townsend, The Bank Collection Code of the American Bankers’ Association (1934) 
8 Tutane L. Rev. 376, 391-93) tends to confirm the figures on lobby power cited 
by Beutel, supra note 62, at 29. See also La. Acts 1934, Nos. 10, 90, relieving bank- 
ers and politicians of liability for their wrongful acts, which laws became the excuse 
for nol prossing hundreds of cases against them; Nabors, Proposals for Amendment 
to the Louisiana Trust Act and the Louisiana Life Insurance Exemption Statute 
(1934) 8 Tutane L. Rev. 522. The soldiers’ bonus and pension laws are other ex- 
amples of this widespread practice. 

64 Unfortunately, control of these new agencies is often seized by the same in- 
terests which dominate the older types of legislative machinery. The whole purpose 
of the National Industrial Recovery Act has been diverted, if not completely de- 
stroyed, through the seizure of the code and enforcement mechanism by short- 
sighted business interests. See Report of National Recovery Review Board, N. Y. 
Times, May 21, 1934, at 1. 
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which remains in the legal system. The least that can be said of 
this type of legislative activity is that every legislature needs a 
permanent body to aid it in drafting laws, and a research depart- 
ment to purge its voluminous output. 

The code as a legislative product has more to be said in its 
favor; in its origin it is the result of careful drafting by legal 
experts. Unfortunately, however, the technique of creating codes 
from Justinian to date has been too much like the process of the 
American Law Institute, in that decisions and writings of the past 
have furnished the basis for the rules and standards written for 
the use of future generations. Attention has often been called to 
the rigidity of structure and concept which results from the reduc- 
tion of laws to codes. This provides a great, if not insurmount- 
able, obstacle to attempts to keep the progress of the law fully 
abreast of social changes. In spite of the ministries of justice, 
whose chief function is to modernize the legal machinery, it is 
interesting to note that legal systems based on codes have not 
been able to avoid the impact of revolution, which is always a clear 
indication of failure of the law properly to adjust the interests © 
of all people within the jurisdiction of the governmental unit. 

Scientific jurisprudence can have little to say for constitutions; 
like codes, they are an attempt of the dead past to bind the future. 
The Constitution of the United States, the product of an agrarian 
age just emerging from a struggle against absolute monarchies, 
which in its inception was, perhaps, one of the greatest political 
documents in history, can hardly be expected to contain within its 
four corners legal and political devices for meeting social condi- 


65 In this respect, it is impossible to distinguish the effect of civil, criminal, and 
political laws. The immediate clash of interests which causes revolution may be the 
failure of one branch of the law, but it is more likely to represent an accumulation 
of maladjustments of interests by all parts of the legal system; land titles, the ac- 
cumulation of great wealth, unfair advantage in the market place, or oppressive 
criminal laws are as likely to cause revolution as is the tyranny or inefficiency of par- 
ticular rulers whose position is supported by these laws. The mere fact that a code 
has survived a revolution, or series of revolutions, as has been the case in France 
and Germany, is not conclusive of its success as a means of just regulation of even 
these interests which it purports to cover. Failure to change may be due to stupidity 
of leaders of the revolution, who almost always fail to understand the legal system, 
to the fact that their minds are directed to greater abuses in other parts of the law, 
or to the superficial human tendency to blame conditions causing revolutions on the 
personality of leaders rather than on fundamental defects in the legal system itself. 
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tions unheard of when it was created. To demand that the law- 
makers use written instruments as an unchanging guide for their 
efforts to control a highly industrialized and rapidly changing 
civilization is as futile as to expect the modern chemist to adopt a 
manual based upon the technique of the alchemists. One of the 
highest tributes to the genius of its makers is the fact that the 
Constitution has lasted for the short space of one hundred and 
fifty years with only twenty-odd Amendments. But without the 
habitual technique of the Supreme Court interpreting the Con- 
stitution to mean what the majority of the Court wants it to 
mean,” the United States would have faced more than one revolu- 
tion in the short space of its history. Perhaps the saving grace of 
the British Empire has been its ability to muddle through with- 
out the hindrance of a written constitution or a code of law.” 
Experimental jurisprudence demands a thorough study of the 
legislative machinery, which would result probably in complete 
reorganization of the system of representation, the creation of re- 
search and drafting bureaus, with power to alter and amend at 
will, and the end of constitutional restrictions on the law-making 
powers. 
C. The Sociological Definition of Law 


The common law, its peculiar technique, and the legislative 
systems do not present the entire picture of the phenomena called 
law. Dean Pound has suggested that law includes (1) legal pre- 
cepts made up of “rules, principles, conceptions and standards, 
(2) a traditional art of decision and technique of using and de- 
veloping legal materials, (3) received ideals as to the end of 
law.” 69 


66 Llewellyn, The Constitution as an Institution (1934) 34 Cor. L. REv. 1, 39-40; 
see Mr. Justice Holmes’ dissent in Baldwin v. Missouri, 281 U. S. 586, 595 (1930), 
with which compare Burnet v. Brooks, 288 U. S. 378 (1933). And compare Munn 
v. Illinois, 94 U. S. 113 (1876), New State Ice Co. v. Liebmann, 285 U. S. 262 
(1932), and Nebbia v. New York, 291 U. S. 502 (1934). 

87 The importance also of the civil service tradition in England should not be 
ignored. See 1500 Scholars (March, 1934) 9 ForTuNE 98. 

68 See the excellent detailed suggestions along this line in Kocourek, Project 
of an Institute of Legislative Science (1934) 20 A. B. A. J. 468. 

69 OUTLINE OF LECTURES ON JURISPRUDENCE 48-49, and authorities there cited. 
Although the definition here seems by Pound to be preferred, for his four alterna- 

_tives, see A Comparison of Ideals of Law (1933) 47 Harv. L. Rev. 1-2. 
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The first two authoritative sources as here defined have been 
discussed above. The legal precepts came almost entirely from the 
common law or legislation, and are subject, as are the traditional 
art and technique of ‘the lawyer, to the criticism already men- 
tioned. In addition to the difficulties of the common-law mode 
of thinking, the fact that the lawyer’s technique has grown up by 
accident around a profit-seeking bar “° casts grave doubt on its 


usefulness as a means of social control. Since he is engaged al- ~ 


most entirely in enlarging precedents from the past, and habitually 
opposes progress in the form of new legislation, the lawyer is a 
poor vehicle for experimental growth of the law. In fact, it is 
interesting to note the manner in which a number of legal reforms 
are being instituted through the medium of removing the lawyer as 
far as possible from the picture."* If this tendency continues, the 
major problems of adjusting interests may slip out of the hands of 
the legal profession because their technique is unable to render 
substantial service to society or to take account of social reality. 
It is not surprising that in the eyes of many scientists the art of 
the legal profession today rises little higher than that of the osteo- 


path, the astrologer, the hypnotist, or phrenologist, and that the 


wise business man stays as far as possible from the judicial 
process. 

The third element of sociological description of law, the re- 
ceived ideals, needs more careful scrutiny. Dean Pound uses the 
term “ ideals ” in an illusive double sense to mean (1) a sort of pic- 
ture, framework, image, or definition — denoting what is,”* (2) a 
concept containing a moral judgment of what law ought to be.” 
In its first sense, as he has pointed out, such an ideal is often little 
more than a rationalization of the present or past legal system; 


70 Llewellyn, The Bar Specializes With What Results? (1933) 167 THE 
ANNALS 177. 

71 Particularly in point are the workmen’s compensation commission, commis- 
sions regulating public utilities, and now the whole new series of alphabetical gov- 
ernment agencies in which the lawyer is reduced to the réle of adviser or mere 
technician. A survey might well be instituted to study the extent to which adminis- 
trative tribunals in the hands of laymen are replacing lawyer-manned devices for 
social control. See Franklin, Administrative Law in the United States (1934) 8 
TuLane L. REv. 483, 502. 

72 See Pound, supra note 69, at 5. 

73 Td. at 3. 
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therefore, it is likely to be a hindrance to scientific adjustment of 
interests. Used in the second sense, what ought to be, the ideal 
breaks down into professional ideals, and ideals of society at large. 
The former, largely rooted in the past traditions of an entrepre- 
neur bar or based on a legal training which glorifies the thoughts, 
methods, and ideals of great judges,* may be badly warped by the 
self-interest of the practitioners, and so insulated from the inter- 
ests of real people that it will be completely out of line even with 
the needs of a rapidly changing practice,”* and totally unable to 
keep abreast of the requirements of the administration of justice 
for a dynamic society in which the latest invention of today be- 
comes the despised junk of tomorrow. 

The ideals or morals of society as a whole and of the individuals 
therein, under this concept, seem in their last analysis to be im- 
portant only when they became “ received”’ or “ made the back- 
ground” of decisions by judges and administrators. When 
stripped of all its verbiage, the sociological definition seems to hold 
that this last residue of law is what people just think ought to be 
right, good old common sense morals and decency mixed with 
some philosophical ideals which form part of the judicial process 


74 The present condition of legal education which lays too much stress on the 
study of cases, technique, and tradition is largely responsible for this situation. The 
unrest among teachers is hopeful, but so far it seems to have produced little else 
than casebooks with a different outline. The advent of the American Law Institute 
Restatements may force a revision of teaching methods. See Lewis, The Value and 
Use of American Law Institute Restatements in the Teaching of Law, in HANDBOOK 
or Ass’N oF Am. Law Scnoors (1932) 75, 79-103. But even this is not enough; 
the law student needs a much broader training in government, economics, and soci- 
ology, so far as it applies specifically to legal problems. 

7 The Code of Professional Ethics, Nos. 27, 28, 35, fails to stand up under the 
demands of modern commercial society, and collusive divorces which are a social 
necessity have practically ignored Article 41. 

76 In a time when the whole structure of government and law is called into 
question, the American bar in its mightiest effort to obtain united social action from 
the profession chooses the following topics: (1) criminal law and its enforcement; 
(2) legal education and admission to the bar; (3) unauthorized practice of the law; 
(4) selection of judges. See Shafroth, The National Bar Program (1933) 19 
A. B. A. J. 562, 563. With the exception of criminal law enforcement, which has 
been a scandal for thirty years, the program is largely one of guild protectionism, 
especially the third topic. It is not surprising, therefore, that California and es- 
pecially Louisiana, as this goes to press, have seen fit to take the control of the bar 
out of the hands of the lawyers. 
77 Pound, supra note 69, at 3. 
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or the background of the judicial hunch in a pinch. As long as 
these ideals are based upon tradition, folk lore of former genera- 
tions, religion, mysticism, and even blind prejudice, they cannot 
be trusted as a basis for law. Laws growing out of such ideals are 
likely to run counter to new developments in science which are 
creating profound changes in the social structure.”* Statutes or 
judgments enacting the morals of yesterday may encourage or 
force anti-social practices today which threaten the welfare of the 
race of tomorrow.” 

Experimental jurisprudence would demand a legal system based 
on experimental ethics which actually might be instrumental in 
changing the received ideals and morals of society. There are 
many indications that law can lead as well as follow morals.” 


D. Law as the Action of Officials 


The last definition of law requiring hasty examination here is 
that of the realist, “‘ What officials do about disputes is the law 
itself ”.** Accepting this definition as accurate for the purpose of 
discussion, the scientist is likely to remark that, under this con- 
cept of law, the quality of the officials is the governing factor. 
This should lead at once to an examination of the method of 
choosing them, and to a study of the qualifications of the men so 
chosen. 


78 For example, saving and meeting one’s obligations on time were two of the 
cardinal virtues upon which American society was built. Yet modern laws make 
hoarding of gold a crime (Executive Order No. 6102, April 5, 1933), and prohibit 
the enforcement of the gold clause in contracts. 48 SraT. 113, 31 U.S.C. A. § 463 
(1933). Repudiation of debts and moratoria have likewise become the order of 
the day. 

79 For example, the old-fashioned morality expressed in laws prohibiting dis- 
semination of birth control information and those creating public nursing services 
for the poorer classes, together with the opposition to eugenics as interfering with 
ideas of personal freedom, have created a situation where the lower classe$ are 
reproducing themselves much more rapidly than the more intelligent. Thus, the 
average intelligence of the race seems to be falling at the rate of one per cent per 
decade. See FLETCHER, PsycHOLOGY IN EDUCATION WITH EMPHASIS ON CREATIVE 
THINKING (1934) 104-08 (with excellent suggestions for correction of this evil). 

80 The youth movements in Russia and Italy, fostered and controlled by law, 
are examples of cases where the entire moral and social ideals of a people are being 
changed by laws imposed by a small minority. See Wii1AMs, Russia, Yours, 
AND THE PRESENT-DAy Wortp (1934); Body and Soul (July, 1934) 10 ForTUNE 
96, 140 et seq. 81 LLEWELLYN, THE BRAMBLE BusH (1930) 3. 
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The process of getting men into public office is one of the most 
discouraging aspects of the whole legal system. Public servants 
in America obtain their election or appointment through the work- 
ing of political machines which are little more than glorified em- 
ployment agencies seeking for their members positions whose 
return in honor, money, or power falls far short of what is offered 
by competing economic activities. In the last analysis the high 
officials, holding these positions largely at the whim of an elec- 
torate which knows little, and often cares less, about the problems 
of government, are forced to spend a large portion of their energies 
keeping their jobs or getting new ones. Under such conditions | 
there is little guarantee that capable men can be called to or long 
kept in public office, and the continuity of the “law” becomes a 
haphazard accident of popular caprice. 

Of course, it is possible that the methods of choice, however 
poor, might still result in capable men obtaining power, but there 
is little or no indication that this is the case. There is no special- 
ized training for public office in America, no assurance that one so 
trained could obtain a governmental position, and no certainty, if 
he did so, that his special fitness for the work would be recognized, 
appreciated, or rewarded. Under these circumstances it is not 
surprising that some realists have sunk in despair to gastronomic 
jurisprudence as a means of understanding “law”. An experi- 
mental analysis of the workings of such “law” would certainly 
show conclusively a need for a thorough overhauling of the 
“legal” machinery. 


E. The Sum Total of All, a Red Ink Balance 


Taking all the definitions together as a unified whole, it appears, 
on close examination, that the defects multiply themselves as the 
creaking system is administered. Incompetent or harassed of- 
ficials, working with haphazard and unscientific materials to carry 
out antiquated ideals of what ought to be, are more likely to 
stagger blindly into chaos and ruin than to reach sound workable 
adjustments of interests. | 

One might reply that it is easy to pick flaws in various aspects of 
the legal structure, but that, as a whole, it works pretty well. By 
and large the material we have represents the results of the best 
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thought of the ages. This thoroughly unscientific and smug com- 
placency which surrounds the disciples of the law is one of the most 
dangerous aspects of our confused civilization. Any legal system 
which places over ninety per cent of the world’s goods in the hands 
of less than thirteen per cent of the population of a new country,” 
without regard to intelligence, ability, or social benefits to be 
derived therefrom, and which requires the destruction of materials 
for food and clothing ** when seventy-five per cent of the popula- 
tion is living below a decent standard of comfort,** has little to 
recommend it to the scientific jurist. Yet that is the result of one 
hundred and fifty years of adjustment of interests by the legal 
system of the United States. It is time for the lawyers and jurists 


to cease prattling of the glories of the past and turn to a real: 


scientific study of the ills of society. 


V. STUDYING THE EFFECT oF LAW ON SOCIETY 


Considerable work along the line of real scientific study of the 
legal system has been attempted, but the entire cycle of experi- 
mental jurisprudence has not yet been completed. The first step ** 
requires accurate observation and is two-fold: (1) to collect, 
record, and rationalize into understandable form the results of the 
work of courts, legislatures, and administrative officers; (2) to 
collect the data showing the effect on society of the efforts of 
these governmental bodies. 
The first subdivision of this elementary problem is only partly 


82 Fed. Trade Comm., National Wealth and Income, Sen. Doc. No. 126, 69th 
Cong., 1st Sess. (1926) 3. 

83 For Tugwell’s attempted justification of this policy, see The Abundance of 
Scarcity (Aug. 15, 1934) 139 NATION 173. 

84 Chase, New Standards of Living (1929) 129 NATION 488, 490. And the con- 
dition is steadily growing worse. See Dept. of Commerce, National Income 1929- 
32, Sen. Doc. No. 124, 73d Cong., 2d Sess. (1934) 27-34. The lawyer or jurist 
cannot dodge the responsibility by saying these are economic questions, because the 
economic system involved gets its sanction and support from law. See Heilman, 
The Correlation Between the Sciences of Law and Economics (1932) 20 Cautr. L. 
REV. 379. 

85 Tt is not entirely accurate to speak of this gathering of data as the first step. 
The research for facts might be started as an effort to prove or disprove a hypothesis 
or theory which was developed originally or as a result of previous study of facts, 
the process here outlined thus becoming a continuous circle of ever widening de- 
velopment of data. 
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cared for. The work of the appellate courts, because it is the 
easiest to observe and the most important to the practicing lawyer, 
is reported in the National Reporter System, Corpus Juris, and 
the Restatements of the American Law Institute, which are 
valuable evidence of what the appellate courts are doing and a 
rationalization of their results. The mechanics of the Supreme 
Court of the United States have been carefully watched,** and to 
some extent records have been compiled of the work of the trial 
courts,*’ but with these last most sporadic efforts the trail grows 
exceedingly dim. Judicial statistics in America are in pitiful con- 
dition.** Very unsatisfactory collections of legislative authorities, 
compiled only as tools for practicing lawyers, are available for the 
enactments of Congress and for most of the states; but outside of 
the careless reports of the daily papers there is no information, 
and no machinery for collecting it, to tell what the state legisla- 
tures are doing, or how they do it.*® Beyond this, the workings 
of the myriad of commissions and administrative officers, which 
are perhaps the most important legal activities in the country 
today, are a hidden chapter which can be opened only through 
studies of the reports compiled by the commissions themselves, or 
through a few private services created to be sold to practitioners. 
If scientific experimental jurisprudence is to become a reality, this 
material must be made available, either by permanent govern- 
mental organs *° or highly endowed private institutions. 

_ The second subdivision of the first step is now receiving a little 
attention through the action of governmental agencies. Probably 
the highest achievement of the Hoover administration was the 


86 Frankfurter and Landis, The Business of the Supreme Court (1929) 43 Harv. 
L. REv. 33; (1930) 44 id. 1; (1931) 45 id. 271; (1932) 46 id. 226, Frankfurter and 
Hart (1933) 47 id. 245; (1934) 48 id. 238. 

87 See, e.g., MARSHALL, STupy oF JupIcIAL SysTEM OF MARYLAND (1932). 

88 See NaTionaL Comm. on LAw OBSERVANCE AND ENFORCEMENT, PROGRESS RE- 
PORT ON THE STUDY OF THE FEDERAL Courts (May 28, 1931) 3 et seqg.; id., REPORT 
on Crrmina Statistics (1931) 12 et seg. (recommendation). 

89 Some of this material is available for state legislatures in journals of the 
House and Senate, but minutes of committee reports and other records of equally 
valuable nature are often nonexistent. For Congress the U. S. Daily is helpful, 
and the committee deliberations are also much better reported, but even here there 
is no registry of lobbyists and no sure way of tracing the history of bills. Cf. Mass. 
Gen. Laws (1932) c. 3, §§ 39-50, and records kept thereunder. 

9° Cf. Griswold, Government in Ignorance of the Law—A Plea for Better 
Publication of Executive Legislation (1934) 48 Harv. L. Rev. 198. 


i 
q 
} 


1934] EXPERIMENTAL JURISPRUDENCE 193 


conception of a commission to study the effects of law enforcement 
in the United States; but the great tragedy was the fact that the 
commission was completely discredited in the popular mind by 
its ill-timed attempt to report on the controversial issue of pro- 
hibition before it had accumulated sufficient data. In spite of 
this temporary setback, the work of scientific observation of the 
effect of laws on society is being carried out by other departments. 
The employment statistics and price curves of the Department of 
Labor offer excellent material to check the success or failure of the 
National Industrial Recovery Act and other recent legislation. 
The Federal Trade Commission, the Congressional investigations, 
and the Interstate Commerce Commission reports are throwing 
invaluable light on the regulation of public utilities, while statistics 
compiled by the Department of Commerce, the Tariff Commis- 
sion, and Department of Agriculture are accurate guides to plot 
the advance or decline of the farm rehabilitation program. Every 
aspect of these and many other statistical services should be 
encouraged, studied, and guided to accomplish even greater results 
in the collection of underlying data to test the ae of all 
sorts of laws. 

The second great step is the development of a technique of 
using statistical data. ‘‘ Facts do not organize themselves.” ** In 
addition to a highly developed mechanism for observing social 
reactions to law, there must be careful study of the results so 
obtained.** Here the whole of political science and that part of 
experimental economics and sociology ** which involves theories 
about scientific laws governing the effect of governmental regula- 

_ tion of business and community activity become merged with, and 
part of, experimental jurisprudence. 

Much research along these lines has been started,’ but the 


®1 For example, the Bureau of Census, which is perhaps the oldest of all. 

92 Hutchins, loc. cit. supra note 4. 

93 Ibid. See also LLEWELLYN, loc. cit. supra note 4; Yntema, The Purview of 
Research in the Administration of Justice (1931) 16 Iowa L. REv. 337. 

94 Perhaps psychology should be added. See Bentley, Research in Psychology 
and Its Bearing Upon the Social Sciences, in Essays ON RESEARCH IN THE SOCIAL 
ScIENCE (1931) 123. 

95 A partial list of organizations attempting work in the field may be found in 
CurrENT RESEARCH IN LAw (Johns Hopkins Institute of Law 1929) 201; id. (1930) 
264 et seq. 
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efforts have been sporadic and sometimes poorly financed.” 
Great institutes should be created to study and correlate the 
efforts to attack this many-sided science. Although the individual 
scholar in his niche working at his leisure to achieve the fruition 
of his own ideas is a delightful concept, it is inadequate to meet 
the demands of this new science, which, while it will be able to 
use to the utmost the originality and creative genius of the best 
modern minds, must demand the codperation of squads, battal- 
ions, and even armies, of research workers organized into mobile 
units directed toward great social research problems which may 
take years, even centuries, for solution.*” In such efforts the 
individual non-codperating worker would be as helpless as a 
primitive man suddenly set down in modern mechanical society. 
These institutes might be expected to study social statistics, to 
explain the reaction of the body politic to past laws, to suggest 
the enactment of future legislation, to devise new governmental 
machinery for better reconciliation of clashing interests, to organize 
purposeful research after pertinent facts lost in the welter of 
activities now unobserved in the social order, and to create hy- 
potheses which should act as a basis for new scientific laws govern- 
ing the social phenomena called law or government. 

In addition to studying carefully the effect of laws on modern 
local society, these institutes should devote great attention to the 
workings of past and current laws in other countries. Here com- 
parative law in its broadest sense would have an important place. 
Not only is the history of the legal systems of other countries 
extremely suggestive, but, if the postulate of uniformity be valid, 
the current experiences of people of like culture would be of in- | 
estimable value in preventing the duplication of mistakes in dif- 
ferent nations. 


%6 The collapse of the Institute at Johns Hopkins due to this cause is one of the 
tragedies of modern legal research. 

®7 The need for such institutes is set out by Ehrlich, The Sociology of Law 
(1922) 36 Harv. L. Rev. 130, 144; see also AUTHORITATIVE VIEWS OF THE NEED FOR 
THE INSTITUTE oF LAw, a pamphlet published by Johns Hopkins University. The 
difficulties and nature of such research is suggested by Cook, Scientific Method and 
the Law (1927) 13 A. B. A. J. 302; Angell, The Value of Sociology to Law (1933) 
31 Micu. L. Rev. 512. 
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VI. Tue ProBLeM or THE CONTROLLED EXPERIMENT AND 
THE NECESSITY FOR A NEw TyPrE oF GOVERNMENT 


There remains only one link in order to complete the entire 
cycle of truly experimental science, that of control of the ex- 
periment. 

The complex nature of the constitutional structure of American 
political organizations lends itself exceedingly well to scientific 
observation and comparative study. Although the economic, 
social, and cultural modes of life within them are almost uniform, 
our forty-eight separate state units, a national government, and a 
number of territorial bodies are all busily engaged in making and 
enforcing different laws. No two systems are identical. Here is 
a mine of material for the scientist. There are many variations of 
laws governing labor, merchandizing, divorce, inheritance of prop- 
erty, conveyancing of real estate, the structure of city, county, 
and state governments, regulation or public ownership of utilities, 
the court systems; in fact every aspect of individual, social, and 
political life is subject to a myriad of various controls, all of which 
constitute practical experiments, ready-made for scientific exami- 
nation. To study, classify, and understand the workings of such 
laws, their effect on society, and to hypothecate scientific laws 
governing their success or failure, is a problem which should 
challenge the best efforts of many institutes of experimental juris- 
prudence.”® 

But the gathering of facts and the suggestion of hypotheses are 
not enough. Experimental jurisprudence demands intelligent use 
of the data and theories which scientific study suggests. Tenta- 
tive hypotheses must be tested by application to the legal structure 


98 The absence of authentic information carefully gathered by competent and 
impartial bodies attempting to discern the success or failure of various laws, is the 
curse of our present body politic. It is a shame that at the end of over fifty years 


of experimenting, both at home and abroad, with the liquor traffic, which all will - 


agree needs legal regulation, neither the Federal Government nor any private agency 
could use authentic information on the various attempts to control this social vice. 
With the exception of a hastily drawn report by a commission called upon to do a 
life’s work in a year, the public officials in the United States found themselves, upon 
repeal of the Eighteenth Amendment, in the same intolerable position as before its 
enactment, none the wiser for all the grief, inconvenience, and crime fostered by the 
“noble experiment ”. See the excellent suggestions along this line in Harno, Social 
Planning and Perspective Through Law (1933) 19 A. B. A. J. 201. 
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itself. This requires public officials with intelligence and power to 
make the changes in law or to devise the remedies which the truly 
scientific jurist, relying upon his researches, believes necessary.” 
The control of the experiment rests in the government, and all its 
powers should be brought into play to advance the science in 
which the whole of society is the laboratory, and government of- 
ficials are both the laboratory scientists charged with performing 
the experiments and the practical engineers who should use the 
scientific data thus accumulated to build a better and more work- 
able social order. 

There must be set up, throughout the country, many units of 
experimental government directed toward the testing of juris- 
prudential hypotheses. City administration could be corrected 
and revolutionized in a few short decades by a policy which was 
predicated upon observation and testing of various forms of local 
government. Experiments in simultaneous rural and city re- 
habilitation such as the Tennessee Valley Authority should be 
fearlessly launched and carefully watched, but instead of a single 
effort there should be many experiments in order that variations 
due to the personal element involved in the direction might be 
compensated. Different types of administration of state and 
national government, systems of representation, reforms in court 
procedure, in fact every aspect of the body politic both legal and 
economic should be subjected to similar experimentation and ob- 
servation. The inevitable result would be that much of what is 
now regarded as fundamental in government would either vanish 
entirely or be replaced by more efficient devices. Throughout the 
entire process there would be accumulated a body of scientific 
knowledge of human reaction to government which would surpass 
anything yet conceived by the mind of man.*” 


99 The spectacle of a “ brain truster” in charge of a great social experiment, 
whose appointment and policies are subject to the veto of a lot of log-rolling poli- 
ticians “ with their ears to the ground ”, is as ridiculous to a scientist as would be 
a requirement that the engineer in charge of a great bridge submit the structural 
design to the vote of the union leaders of the men engaged in the work. . The ulti- 
mate failure of the alphabetical government agencies should not be charged against 
experimental jurisprudence any more than the Hoover Law Enforcement Commis- 
sion should be taken as proof of the impossibility of successful sociological legal 
research. 

100 The old objections of interference with personal freedom, regimentation, and 
refusals to serve as subjects of experimentation will be raised, but all of these are 
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The task of creating such an experimental science and the 
laboratory organization for it to use is stupendous. Scientific 
method at its best is a long and difficult process involving more 
failures than successful experiments.** It is hardly to be ex- 
pected, therefore, that the modern gallant attempts to achieve a 
popular quasi-experimental government will be successful; but 
they can be used as a beginning of a worthwhile contribution to 
the permanent advancement of social science. The challenge of 
the thinkers wrestling with the practical problems of government 
should be accepted by the jurist; jurisprudence and government 
both need reformation. } 

Experimental jurisprudence is not only possible, it is the natural 
development of sociological jurisprudence, and is the most intelli- 
gent solution of the problems of government in modern compli- 
cated society. But it demands realignment of the social sciences; 
the development of the technique of scientific legal research; the 
creation of a new art of practicing law and directing government 
. on a basis of scientific discovery; and, last and most important of 
all, a complete change in the nature and purpose of government. 
All signs seem to indicate that scientific methods can be made as 
useful in social as in physical activities. If they are not applied 
to regulate the body politic, revolution and disorder may continue 
to be the chief instruments of political progress. 


Frederick K. Beutel. 
TULANE LAw SCHOOL. 


now active forces in society. The alternative is not a choice between freedom on 
the one hand and regimentation and experimentation on the other, but rather a 
choice between haphazard regimentation and experimentation for the benefit of the 
momentarily dominating class, and regimentation and experimentation to an intel- 
ligently directed purpose. 

101 The idea of experimental government has been oversold and under applied. 
Failure is inevitable unless it be taken as a method of correcting ills in the body 
politic rather than as a tool for winning popular acclaim. 


| 
| 
| 
| 
| 
a 
H 
i 
{ 
a 
| 
i 
‘ 
§ 
} 
il 
j 
' 
al 
4 


198 HARVARD LAW REVIEW [Vol. 48 


GOVERNMENT IN IGNORANCE OF THE LAW — 
A PLEA FOR BETTER PUBLICATION OF 
EXECUTIVE LEGISLATION 


“We hear of tyrants, and those cruel ones: but, 
whatever we may have felt, we have never heard of 
any tyrant in such sort cruel, as to punish men for 
disobedience to laws or orders which he had kept 
them from the knowledge of.” * 


DMINISTRATIVE regulations “ equivalent to law” * have 
become important elements in the ordering of our lives to- 
day. Many cases have reiterated the rule that executive regula- 
tions properly made have “ the force and effect of law”.? The 
volume of these rulings has so increased that full, accurate, and 
prompt information of administrative activity is now quite as 
important to the citizen and to his legal advisor as is knowledge 
of the product of the Congressional mill.* There should conse- 
quently be no need to demonstrate the importance and necessity 
of providing a reasonable means of distributing and preserving 
the texts of this executive-made law. 
Administrative rules and regulations in all their varied forms 
cross our paths in myriad ways. The President alone issued 674 
Executive Orders, aggregating approximately 1400 pages, in the 


* 5 BENTHAM, WorRKS (1843) 547. 

1 This characterization is by the Supreme Court in Hampton & Co. v. United 
States, 276 U.S. 394, 409 (1928). 

2 Maryland Casualty Co. v. United States, 251 U. S. 342, 349 (1920). It is of 
course true that the regulation must be authorized by act of Congress and must 
be at least not inconsistent with existing statute (unless Congress has granted ex- 
press authority to change the law; see notes 9-12, infra). These requirements, 
often expressed, doubtless serve to curb the ambit of executive activity. Few regu- 
lations, however, have actually been held to be invalid by the Supreme Court. Cf. 
Waite v. Macy, 246 U. S. 606 (1918) ; Burnet v. Chicago Portrait Co., 285 U. S. 1 
(1932). 

8 We are not concerned here with the propriety of such delegations of legis- 
lative power, nor with the dangers to which they may lead even though published 
in a form which all may read. These questions have received much attention in 
England. See Hewart, THE New Desportism (1929); REPORT OF THE COMMITTEE 
on Munisters’ Powers (1932). See also Carr, DELEGATED LEGISLATION (1921) ; 
CHEN, PARLIAMENTARY OPINION OF DELEGATED LEGISLATION (1933); WILLIS, THE 
PARLIAMENTARY POWERS OF ENGLISH GOVERNMENT DEPARTMENTS (1933). 
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first fifteen months after March 4, 1933. This was a greater 
volume than that of the preceding four years, and nearly six 
times as great as that for the thirty-nine years from 1862 through 
1900. Moreover, we are told by a committee of the American Bar 
Association : 


“ The practice of filing Executive Orders with the Department of State 
is not uniformly or regularly followed, and the totals are really greater 
than above indicated. Some orders are retained or buried in the files 
of the government departments, some are confidential and are not pub- 
lished, and the practice as to printing and publication of orders is not 
uniform. Some orders are made known and available rather promptly 
after their approval; the publication of others may be delayed a month 
or more, with consequent confusion in numbering. The comparatively 
large number of recent orders which incorporate provisions purporting 
to impose criminal penalties by way of fine and imprisonment for vio- 
lation is without numerical precedent in the history of the government.” ° 


In the first year of the National Recovery Administration, 2998 
administrative orders were issued. In addition to these, the Re- 
covery Administration has adopted numerous regulations and sets 
of regulations which are to be found scattered among 5991 press 
releases during this period. It has been estimated that the total 
amount of “law” evolved during the first year of the NRA’s 
activities exceeds 10,000 pages, probably a greater volume than 
the total amount of statute law contained in the United States 
Code.® 

But this activity does not stop with the President and the NRA. 
There are many other departments and officials of the government 
in Washington who have authority to promulgate rules and regula- 
tions. The Agricultural Adjustment Administration has issued 
many series of regulations, more than usually complicated by sup- 
plements and amendments. The Treasury Department issues 
many regulations under the internal revenue laws and also under 
the customs acts; the Labor Department has its series of Immi- 
gration Rules and Regulations. The Postal Rules and Regula- 


* Report of the Special Committee on Administrative Law, in ADVANCE PROGRAM 
OF THE 57TH ANNUAL MEETING OF THE Am. Bar Ass’N (1934) 214. From March 4, 
1933, to Oct. 15, 1934, the number of Executive Orders was 949. N. Y. Times, 
Oct. 21, 1934, § 8, at 3. 

5 Report of the Special Committee on Administrative Law, supra note 4, at 215. 
6 Id. at 215-16. 
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tions fill a considerable volume and are frequently amended. The 
regulations of the Veterans’ Bureau have been compiled into two 
large volumes, already much out of date. There is an elaborate 
series of regulations under the Pure Food and Drug Act and re- 
lated legislation.’ New boards and commissions have been estab- 
lished, such as the Securities and Exchange Commission and the 
Federal Communications Commission, whose regulations are of 
great importance. But included in this enumeration are only a 
few of the more important sources of administrative legislation. It 
is scarcely the beginning of a complete list. There are literally 


' 7 Cf. United States v. Antikamnia Chemical Co., 231 U. S. 654 (1914); United 
States v. Shreveport Grain & Elevator Co., 287 U.S. 77 (1932). The regulations 
are prescribed by a Board consisting of the Secretary of the Treasury, the Secretary 
of Agriculture, and the Secretary of Commerce. See Act of June 30, 1906, c. 3915, 
§ 3, 34 Srar. 768, 21 U. S.C. A. §3 (1927). 

8 A list of a few of the rules and regulations issued during the past three years, 
made at random from the Monthly Catalogue of Public Documents, contains, e.g.: 
Revised regulations for cotton warehouses; Treas. Reg. 76, relating to shipment 
or delivery of manufactured tobacco, etc., for consumption outside the United 
States; many amendments to the Army Reg.; National Guard Reg.; plant quaran- 
tine regulations; Reg. 7 of the War Claims Arbiter; plant inspection and certifica- 
tion regulations to meet foreign ‘sanitary requirements; regulations governing 
establishment and certification of aéronautical lights; insurance regulations of 
Federal Farm Loan Board; War Dept. Reg. under the general bridge law; regula- 
tions relative to loans for feed for livestock; amendment to regulations respecting 
game animals, etc., in Alaska; regulations and rulings affecting agricultural experi- 
ment stations; Dept. of Commerce Reg. governing entry and clearance of aircraft; 
regulations governing deposit of postal savings funds; regulations for establishment 
of load lines for merchant vessels; Treas. Reg. 44, relating to taxes on lubricating 
oil, matches, soft drinks, and other products; Treas. Reg. 71, relating to stamp 
taxes; general regulations under the Agricultural Adjustment Act; field corn, jute, 
paper, and wheat regulations under the Agricultural Adjustment Act; Federal 
Radio Commission Rules governing operators’ licenses; Treas. Reg. 79, relating to 
the gift tax; rules and regulations relating to the navigable waters of the United 
States; Agriculture Dept. Reg. governing sanitary handling and control of hides, 
etc., offered for entry in the United States; regulations relating to highway con- 
struction under the NIRA, etc.; Civil Service Rules and Reg.; Rules and Reg. 7, 
governing medical care provided in the home to recipients of unemployment relief; 
Federal Radio Commission Rules governing amateur radio stations and operators; 
regulations under Cotton Act of April 21, 1934; regulations of the Farm Credit 
Administration governing loans in drought stricken areas; regulations governing 
exportation of silver; Federal Reserve Board Reg. relating to margin requirements ; 
regulations of the Federal Housing Administration covering operations under Title 
II of the National Housing Act. 

Many earlier instances of the issuance of administrative rules and regulations 
pursuant to statutory authority are discussed in Fairlie, Administrative Legislation 
(1920) 18 Micu. L. Rev. 181. 
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dozens of agencies of the Federal Government which have power 
to promulgate rules and regulations. 

Administrative rules and regulations are scarcely susceptible 
of accurate classification. It is obvious enough, however, that 
they must be considered frequently in order to determine the real 
statutory law upon a question. Congress may authorize executive 
officers to decide when a statute shall go into effect or when its 
operation shall be suspended.® Provisions of this sort have been 
upheld from the beginning of our government,’ and they are 
frequently encountered at the present time.‘ Other statutes 
grant to executive officers the power in effect to amend or repeal 


® English statutes not infrequently include provisions under which administra- 
tive officers have power to amend or repeal an act of Parliament. See Report oF 
CoMMITTEE ON MrnisTErs’ Powers (1932) 36-38; WILLIS, PARLIAMENTARY POWERS 
OF ENGLISH GOVERNMENT DEPARTMENTS (1933) 200-03. 

10 Cargo of the Brig Aurora v. United States, 7 Cranch 382 (U.S. 1813), in- 
volved § 4 of the Act of May 1, 1810, c. 39, 2 Stat. 605, 606, which provided that 
certain embargo acts which had previously expired should “ be revived and have 
full force and effect ” upon a proclamation of the President. The Court upheld a 
forfeiture following the proclamation by the President provided for in the statute. 
Instances of similar legislation are collected in Field v. Clark, 143 U. S. 649 (1892). 

11 See Act of Aug. 19, 1890, c. 802, § 3, 26 Stat. 320, 328, 33 U. S.C. A. § 61 
(1928) (“ this act shall take effect at a time to be fixed by the President by procla- 
mation”). Recent examples are rather numerous. The National Industrial Re- 
covery Act, c. 90, § 2(c), 48 Srat. 195, 15 U. S. C. A. § 702(c) (1933), provides 
that it shall expire two years after its enactment “or sooner if the President shall 
by proclamation . .. declare that the emergency recognized by section 1 has 
ended.” A similar provision is contained in the Agricultural Adjustment Act, c. 25, 
§ 13, 48 Srat. 31, 39, 7 U. S. C. A. $613 (1933). The Corporation of Foreign 
Bondholders Act, c. 38, § 211, 48 STAT. 74, 92, 95, 15 U. S. C. A. § 77ll (1933), 
provides that it “shall not take effect until the President finds that its taking effect 
is in the public interest and by proclamation so declares.” The Act of May 28, - 
1934, Cc. 365, 48 Stat. 811, forbids the exportation of arms to the Chaco on procla- 
mation of the President. See also Act of March 3, 1931, c. 411, § 1, 46 STAT. 1494, 
40 U. S. C. A. § 276a (President may suspend “ prevailing rate of wages” law) ; 
§§ 401, 402 of the Act of March 9, 1933, c. 1, 48 Stat. 6-7, 12 U. S.C. A. §§ 445, 
347b (§ 402 gives the President power to extend the operation of the statute for 
one year); Act of April 21, 1934, c. 157, 48 Stat. 598, 599, 7 U.S. C. A. § 7or 
(same — Cotton Act); Act of March 24, 1933, c. 8, § 1, 48 Stat. 20, 12 U.S.C. A. 
§ 347d; §12A(1) of the Federal Reserve Act, as amended by §8 of,the Act of 
June 16, 1933, c. 89, 48 STaT. 162, 172, 12 U. S.C. A. § 264; Act of Jan. 20, 1934, 
c. 3, 48 SraT. 318, 15 U. S. C. A. §601a; Act of June 19, 1934, c. 674, 48 Stat. 
1178, 1179, 31 U. S. C. A. § 316b. 

Statutes frequently make reference to Executive Orders or regulations already 
issued, so that the effect of the statute cannot be determined without examination 
of executive acts which are now quite inaccessible. See e.g., § 704 of the Revenue 
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acts of Congress.’* It is clear, therefore, that no search of the 
statutes can be complete until the applicable executive pronounce- 
ments have been examined. When the legal effect of a statute 


depends upon an administrative ruling, the order bringing the 


statute to life or tolling its existence should be as readily available 
as the statute itself. 

The sphere of administrative activity is of course not limited 
to instances of the sort just mentioned. Congress has power to 
provide that the violation of an executive regulation shall be a 
criminal offense, though the regulation was not announced until 
after the enactment of the statute.** The first act passed by the 
Seventy-Third Congress on the first day of its special session ** 
granted to the President broad powers to prescribe regulations 
concerning gold, and the violation of these regulations was made 
subject to a fine of $10,000 or to imprisonment for not more than 
ten years. Numerous prosecutions have been brought under this 
and subsequent related legislation." The National Industrial 


Act of 1928, c. 852, 45 STAT. 880, 26 U.S. C. A. § 2704; Act of Feb. 27, 1933, c. 128, 
§ 7, 47 Stat. 1124; Act of March 2, 1934, c. 38, 48 STAT. 362, 391. 

12 Thus, the Act of Sept. 7, 1916, c. 451, § 3, 39 Stat. 729, 46 U.S. C. A. § 804 
(1928), established the United States Shipping Board and defined its powers. Al- 
though Congress has never repealed that statute, the Shipping Board no longer 
exists. It was abolished by Executive Order No. 6166, issued under the authority 
of the Act of March 3, 1933, c. 212, 47 STAT. 1489, 1517-18, 5 U. S. C. A. §$§ 124, 
126. Similarly, §§ 349 and 350 of the Revisep Statutes (1878), as amended, 38 
Stat. 497 (1914), 5 U. S. C. A. $297 (1927), provide that the Solicitors of the 
Treasury and of the Departments of Labor and of Commerce are officers of the De- 
partment of Justice and responsible to the Attorney General. This statute has 
never been amended or repealed by any act of Congress. Nevertheless, pursuant 
to Executive Order No. 6166, supra, these Solicitors are now officers of their re- 
spective departments, and responsible to the heads of those departments. A num- 
ber of other similar illustrations may be derived from the same executive order. 

The Securities Exchange Act of 1934, c. 404, 48 StaT. 881, 15 U. S. C. A. §§ 78a 
et seq., gives the Federal Reserve Board, in paragraphs (b) and (e) of § 7, and 
the Securities and Exchange Commission, in § 12(e), power to prescribe regulations 
“ notwithstanding the provisions ” of other sections of the Act. See also the Act of 
Feb. 23, 1934, Cc. 23, 48 STAT. 354, providing that on certification by the President 
that a locality is a “ distressed emergency area”, loans may be made “ without 
regard to the foregoing limitations ” of the statute. 

18 United States v. Grimaud, 220 U. S. 506 (1911) ; McKinley v. United States, 
249 U. S. 397 (1919); Avent v. United States, 266 U.S. 127 (1924). 

14 Act of March 9, 1933, c. 1, 48 StaT. 1, 12 U.S. C. A. § 95(b). 

15 See United States v. Campbell, 5 F. Supp. 156 (S. D. N. Y. 1933). The 
press has carried accounts of other cases. 


f 
ig 
| 
j 
| 
| e 
4 


1934] | GOVERNMENT IN IGNORANCE OF THE LAW 203 


Recovery Act *® has likewise been the source of a maze of rules, 
in the form of codes and otherwise, the violation of which is pun- 
ishable by fine or imprisonment. Similarly the Securities Ex- 
change Act of 1934** grants a very comprehensive rule-making 
power to the Securities and Exchange Commission, and expressly 
makes criminal and subject to severe penalties the violation of 
any rule or regulation made under the Act.** 

And apart from criminal liabilities, the everyday affairs of the 
citizen are hedged about by a multitude of requirements based 
solely on some administrative pronouncement. Can a taxpayer 
tell what tax he owes merely by reading the current revenue act? 
Every lawyer knows he cannot. The Internal Revenue Regula- 
tions are at least as important as the act itself.*° And the same 
is true of the Immigration Rules,” and of the rules of the Veter- 
ans’ Administration,” and of a hundred and one odd other bureaus 
and functionaries which make up this complex government. And 
both the number and importance of administrative regulations 
have enormously increased in the present era when Congress has 
devolved so much responsibility upon the executive branch of the 
government. 


Congressional enactments are readily available to the profes- 
sion. The bound volumes of the Statutes at Large provide a 
uniformly understood mode of citation, while private initiative 
has supplied a number of independent compilations, complete with 


16 Act of June 16, 1933, c. 90, 48 Stat. 195, 15 U. S. C. A. $§ 701 et seg., 40 
U.S. C. A. §§ 401 et seq. 

17 Act of June 6, 1934, c. 404, 48 Stat. 881, 15 U. S. C. A. §§ 78a et seq. 

18 Section 32 does contain the unusual provision that no person shall be subject 
to imprisonment for violating a rule or regulation made under the Act if he proves 
that he had no knowledge of the rule or regulation. This provision, however, does 
not prevent the imposition of a fine which by the terms of the Act may be as much 
as $10,000. This partial relaxation by Congress of the common-law attitude toward 
ignorance of the law is apparently based on the experience that no reasonable means 
exists for ascertaining the content of administrative rulings. Though the relaxation 
of the penalty may be proper, it would seem preferable to take steps also to remove 
the difficulty. 

19 Fawcus Machine Co. v. United States, 282 U. S. 375 (1931), United States v. 
Kirby Lumber Co., 284 U. S. 1 (1931), and Burnet v. Guggenheim, 288 U. S. 280 
(1933), may be referred to, among many cases, as instances in tax litigation where 
a regulation played a crucial if not controlling part. 

20 Cf. Philippides v. Day, 283 U. S. 48, 50 (1931) ; Costanzo v. Tillinghast, 287 
U.S. 341, 345 (1932). 21 Cf. Smith v. United States, 292 U. S. 337 (1934). 
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tables, by which the status of any legislative enactment of the 
past may be told quickly and accurately — whether it has been 
amended, repealed, superseded, or is still in force. But what do 
we find as to the form of that most important group of legislative 
pronouncements, the administrative rules and regulations? It 
seems scarcely adequate to say that what we find is chaos.” Ifa 
pamphlet is discovered which purports to contain the rules and 
regulations in question, there is no practicable means of telling 
whether the entire regulation or the article in question is still in 
force, or, as is so often the case, has been modified, amended, 
superseded, or withdrawn. There is no feasible way of deter- 
mining whether or not there has been any subsequent rule or order 
which might affect the problem. The rules and regulations are 
most often published in separate paper pamphlets. Many of them, 
including most of the Executive Orders of the President, are 
printed on a single sheet of paper, fragile and easily lost. An at- 
tempt to compile a complete collection of these administrative rules 
would be an almost insuperable task for the private lawyer. It 
seems likely that there is no law library in this country, public or 
private, which has them all. Even if a complete collection were 
once achieved, there would be no practicable way of keeping it up 
to date, and the task of finding with requisite accuracy the ap- 
plicable material on a question in hand would still often be a 


virtual impossibility.** The officers of the government itself fre- 


quently do not know the applicable regulations. We have recently 
seen the spectacle of an indictment being brought and an appeal 
taken by the government to the Supreme Court before it was 
found that the regulation on which the proceeding was based did 
not exist.** 


22 “Tn the matter of publication there is a maximum of variety and confusion. 
Not only is there no general system, but no department has developed a system for 
itself... . There is no approach to uniformity in nomenclature. Rules, Regula- 
tions, Instructions, General Orders, Orders, Circulars, Bulletins, Notices, Memoranda 
and other terms are given to different series of publications by different government 
offices, with no clear distinction as to the meaning of these terms.” Fairlie, supra 
note 8, at 199. 

28 The mere listing of a few of the regulations as they are now made public (cf. 
note 8, supra) illustrates the real difficulty of citing material of this sort at the 
present time and the even greater difficulty of finding a specific regulation when it 
has been cited. 

24 United States v. Smith, No. 3, Oct. Term, 1934, appeal dismissed on motion 
of the appellant, Oct. 1, 1934. See N. Y. Times, Oct. 2, 1934, at 6. 
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And yet these ephemera have the “ force and effect of law”. 
Such a situation is none the less intolerable because we have never 
known anything better. Is there no alternative? On the con- 
trary, the solution is amazingly simple. All that is needed is an 
official publication, analogous to the Statutes at Large, in which 
all rules and regulations shall be systematically and uniformly 
published.” In such a publication lawyers could readily find the 
full and complete text of any regulation.” Regulations could be 
readily cited and could be made just as accessible as the statutes of 
Congress are now. Moreover, with the help of indices and tabula- 
tions (such as are now included in the United States Code and its 
supplements, and in several private publications) one could 
readily determine whether a particular rule or regulation was still 
in force, and if not, the extent to which it had been changed or 
modified or superseded.*’ 


25 The definition of rules and regulations to be covered in carrying such a 
scheme into effect should be both specific and inclusive. This has been attempted 
in § 2 of the draft bill (see p. 214, infra) by specifying proclamations, Executive 
Orders, rules and regulations, and then following this by a provision in very 
general terms modeled after § 4 of the English Rules Publication Act, 1893 (see 
note 31, infra). 

Proclamations of the President are required to be published under the present 
law. See the Act of Jan. 12, 1895, c. 23, 28 Stat. 601, 615, 1 U.S. C. A. § 30 (1927). 
See also the Act of July 31, 1876, 19 STat. 102, 105, 44 U.S. C. A. § 321 (1928); 
Act of Jan. 12, 1877, c. 18, § 2, 19 Stat. 221, 43 U.S. C. A. § 686 (1928), repealed 
by the Act of Dec. 16, 1930, c. 14, 46 STAT. 1029. Since proclamations are executive 
acts and not congressional acts, it seems better to provide for their publication with 
other executive activity of a legislative nature. There is no need, however, to 
publish proclamations in both places, and consequently the Act of Jan. 12, 1895, 
and the Act of July 31, 1876, supra, should be amended so as to make them in- 
applicable to proclamations if another scheme of publication is adopted. 

26 Express provision should be made so as to include a rule or regulation made 
not immediately under the provisions of a statute, but pursuant to some delegation, 
as for instance, a rule made under a previous rule or regulation, or Executive Order. 
Most rules and regulations of the NRA are of this sort. See BLACHLY AND OATMAN, 
ADMINISTRATIVE LEGISLATION AND ADJUDICATION (1934) 27. See also the Ex- 
ecutive Order of Oct. 29, 1934, reorganizing the National Emergency Council, and 
authorizing the executive director (Donald R. Richberg) “to prescribe such rules 
and regulations as he may deem necessary.” N. Y. Times, Nov. 1, 1934, at 1, 3. 
Rules made under such a delegation might be included in a publication scheme by 
making it apply to rules and regulations made “ directly or indirectly ” under any 
statute. The omission of such a provision in the English Act has been criticized. 
See Carr, DELEGATED LEGISLATION 46. 

27 Although rules and general orders of courts are often not strictly statutory 
rules and regulations, it would be a matter of great convenience to have them 
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The condition in which we find ourselves is not novel, nor is 
the solution suggested original.** As long ago as 1890, the same 
difficulty was faced in England. The words of the editor of the 
first English compilation of rules and orders describe a situation 
quite parallel with that here today: 


“ These Orders, Rules, or Regulations (which may be referred to 
generally as ‘ Orders’) are now numerous and important. They are, 
when duly made, tantamount to Acts of Parliament, and in many cases 
the Act giving the authority to make the Order specifically declares that 
the Order when made shall have effect as if enacted in the Act. 

“ The Orders have not hitherto been published in a systematic manner, 
some of them appearing in official documents, such as the London 
Gazette or a Parliamentary Paper or a Stationery Office Publication, 
while a portion of them can only be found either in papers printed for 
the department concerned, and circulated by the department among the 
authorities or persons immediately interested, or in text books. 

“This want of systematic publication has often made it difficult to 
discover when and how the statutory power of making ‘ Orders’ has 
been most recently exercised.” *® 


A more recent writer says that until a systematic form of publica- 
tion was adopted 


“ delegated legislation was almost undiscoverable. Part of it was buried 
in the pages of the ‘London Gazette’, the arid nature of which still 
justifies Macaulay’s criticisms; the rest was scattered over Parliamen- 
tary Papers or other departmental documents or files without any 
definite system.” *° 


Beginning in 1890, statutory rules and orders of a public and 
general nature were collected and published in England pursuant 
to a direction made by the Lord Chancellor and the Treasury. 


printed in the same series. Provision is made for this in § 5 of the draft bill (see p. 
215, infra), with a qualified exemption of the rules of district courts, whose bulk 
might be so great as to offset the advantage derived from printing. . 

28 For earlier discussions of the problem in this country, see Fairlie, supra note 8; 
Comer, LEGISLATIVE Functions OF NATIONAL ADMINISTRATIVE AUTHORITIES (1927) 
194-97; Hart, THE ORDINANCE MAKING POWERS OF THE PRESIDENT OF THE UNITED 
StaTEs (1925) 315-21. See also Report of the Special Committee on Administrative 
Law, supra note 4; BLAcHLY AND OATMAN, op. cit. supra note 26, at 260-61. 

29 SraTuTORY RULES AND ORDERS (1890) v. 

80 Carr, DELEGATED LEGISLATION 44. 
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Shortly afterwards the Rules Publication Act, 1893,°1 was en- 
acted. Pursuant to that Act regulations were prescribed by the 
Treasury with the concurrence of the Lord Chancellor and the 
Speaker of the House of Commons.* Under this authority rules 
and regulations in England are published separately in systematic 
form as soon as issued, are collected annually into one bound 
volume uniform with the statutes, and indices and cumulations 
are published at frequent intervals, showing quickly and accu- 
rately the exact state of the regulations on any problem.” 

Such a systematic scheme for the publication of administrative 
rules and regulations is in force in other English-speaking juris- 
dictions. Statutes similar to the English model have been enacted 
in Australia ** and in Northern Ireland.** There is a statute to 


31 56 & 57 Vict. c. 66. Section 1 of this Act provides that, at least forty days 
before making any rule or regulation, notice of the proposal to make the rule and 
of the place where the draft rules may be obtained must be published in the London 
Gazette. During those forty days any public body may obtain copies of such draft 
and may make any representations and suggestions, which shall be taken into con- 
sideration before the rules are finally settled. Section 2 allows a rule-making 
authority to prescribe provisional rules during the forty-day period in cases of 
urgency or for any special reason. Section 3 provides for the numbering and 
publication of the rules in accordance with regulations made by the Treasury with 
the concurrence of the Lord Chancellor and the Speaker of the House of Commons. 
This publication may differentiate between rules of a public nature, and those 
which are local and personal or private. Section 4 defines the “statutory rules” 
which are covered by the statute. 

For a discussion of some of the questions which have arisen under this statute 
and for an indication that it has not completely solved the problem in England, 
see Carr, DELEGATED LEGISLATION c. V; Macassey, Law-Making by Government 
Departments (1923) 5 J. Soc. Comp. Lec. (3d ser.) 73. See also Hewart, THE 
New DespotisM 82-90. 

82 STraTUTORY RULES AND OrDERS (1894) No. 734. 

33 The various forms in which regulations are published in England are out- 
lined in the REporT OF THE COMMITTEE ON MINISTERS’ POWERS 47. 

384 The RutEs Pustication Act, 1903, 2 COMMONWEALTH ACTS 105, was sub- 
stantially identical with the English Act of 1893. This was amended by the RuLEs 
PusticaTion Act, 1916, 14 COMMONWEALTH ACTs 17, So as to eliminate the require- 
ment of giving notice before the publication of new rules and regulations. Doubt- 
less this amendment was the result of war-time conditions. 4 

Under this legislation a volume of ComMONWEALTH STATUTORY RULEs is pub- 
lished annually, with tables and index. There is also a compilation in four volumes 
of StatuToRY RULEs FROM 1901 TO 1927 MADE UNDER COMMONWEALTH ACTS AND 
IN ForcE ON 31ST DECEMBER, 1927. 

35 The statute now in effect is the Rutes Pusiication Act (NortHERN IRE- 
LAND) 1925, 15 & 16 Geo. V, c. 6. Under this Act, an annual volume of STATUTORY 
RULEs AND ORDERS OF NorTHERN IRELAND is published. 
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the same effect in Canada.** Annual compilations of rules and 
regulations are published by government authority in India,*” New 
Zealand,** and South Africa,*® though apparently without statu- 
tory sanction. Similar publications are common in the Latin 
countries. Indeed, apart from the United States, it would be very 
difficult to find a nation of importance which does not use some 
method to make available and accessible a record of the acts of its 
executive authorities. 

The cost of such a publication would obviously not be prohibi- 
tive. It would readily command a considerable sale, for all law 
libraries and many law offices would find it essential to be on the 
regular subscription list. Moreover, there would be a substantial 
saving in that rules and regulations so published would not 
require publication in separate pamphlet form as is now the case. 
In other words, the adoption of a systematic scheme of publica- 
tion would not mean more printing but simply the introduction of 
some semblance of order into the printing which is now done. 

If such a project should be adopted, numerous subsidiary ques- 
tions would require attention. It would be necessary to determine 
the form and content of the publication, and the “ Official 
Gazette ” of other countries might be offered as a model. The 
establishment of a publication in that form would, indeed, be a 
great step forward, but it would likewise have its drawbacks. An 
“ Official Gazette ” might tend to be no more than a federal news- 
paper, puffing the activities of the Federal Government; and, in 
any event, its pages would be cluttered up with a great many items 
of no permanent importance, such as notices, lists of pending 
bills, news items, and soon.*° The result would be that purchasers 


86 Canapa Rev. Srat. (1927) c. 162, §§ 28-30. 

87 The latest cumulation is GENERAL RuLES AND OrpERS MADE UNDER ENACT- 
MENTS IN Force IN BritisH Inp1a (3d ed. 1926). There is also a supplement cover- 
ing the period 1926-1930. 

88 Rules and regulations are officially published in the New Zealand Gazette. 
A compilation of rules, regulations, and by-laws is-privately published at intervals 
of two or three yearse 

89 Compilations of regulations are published at intervals of a few years by 
order of the Minister of Justice. 

40 A publication in the form of an “ Official Gazette ” would also be likely to 
include a great number of administrative rulings, that is, decisions and opinions in 
particular cases. Such decisions do not represent the exercise of any statutory 
power and their publication with true rules and regulations would serve only to 
give them a dignity which they do not deserve. 
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and libraries must fill their shelves with pages of material for 
which they have no use, and the task of searching for rules and 
regulations is made that much more difficult. Moreover, a publi- 
cation in the form of an “ Official Gazette ” would have to appear 
at regular intervals, while the material with which we are con- 
cerned does not lend itself to regularity in its natal days. 

These objections may be met by providing not for a heteroge- 
neous publication like an “ Official Gazette” but simply for the 
systematic and uniform publication of the rules and regulations 
themselves as they are issued, just as the acts of Congress are now 
printed in slip form immediately after becoming law. It should 
be made the duty of every government department or official who 
exercises the power to make rules and regulations to send a copy 
forthwith to the Public Printer, and that official should assign it a 
definite number ** and print it in a series, all in the same type and 
general style, including all rules and regulations.** At the end 
of each calendar year, the rules and regulations so published 
should be gathered together in a bound volume or volumes, ar- 
ranged systematically, with a complete index and proper tables 
showing the effect of the rules and regulations issued during the 
year on the statutes and on other regulations. So far as rules and 


41 Unless the rules as published are given consecutive whole numbers there is 
no way of knowing whether all of them are present. Under the present chaotic 
system, Executive Orders are sometimes given numbers which contain fractions, and 
other Executive Orders are given no numbers at all. See Hart, op. cit. supra note 
28, at 318. If a new scheme of publication were adopted, it would seem desirable 
to eliminate this difficulty by an express provision. 

42 Tf a uniform system of publication for rules and regulations were adopted, 
there should be no more need for proving them in evidence in any litigation than 
there is for offering statutes in evidence. And to prevent filling the pages of records 
with such material, it should be made plain that courts may take judicial notice of 
the officially printed copies of statutory rules and regulations. The Supreme Court 
takes such notice now. Caha v. United States, 152 U. S. 211 (1894) ; Thornton v. 
United States, 271 U. S. 414 (1926). But the practice in the lower courts is far 
from uniform. Cf. Sprinkle v. United States, 141 Fed. 811, 819 (C. C. A. 4th, 
1905) (Internal Revenue Regulations noticed) ; Nagle v. United States, 145 Fed. 
302 (C. C. A. 2d, 1906) (Postal Regulations not noticed). In the last case the 
court used language strangely pertinent here: “ No department ever sends its com- 
pilation of regulations to the judges. They are frequently amended, and, without 
special information from the department, no one can tell whether a particular regu- 
lation in some printed compilation was in force a year later... . It is a hopeless 
task for an appellate court to determine what such regulations were at any par- 
ticular time.” Jd. at 306. 
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regulations are of an interpretative nature, the requirement of 
prompt publication would seem to be a reasonably adequate safe- 
guard to the public. But where a rule or regulation establishes 
or defines a criminal offense or provides for a penalty, there should 
be a provision under which such a rule or regulation would not be 
effective until actually published. 

Considerations of some difficulty are encountered in the obvious 
fact that all rules and regulations cannot feasibly be published. 
Many of them are of purely private concern, as for instance, Ex- 
ecutive Orders exempting an individual from the civil service 
acts or allowing an individual to remain in the government em- 
ploy after the retirement age. Other regulations relate solely 
to the internal administration of the government departments. 
There is no need to make these public, and it is appropriate that 
many of them should not be. With respect to so-called “ local ” 
regulations, however, this is not wholly true. Any regulation which 
might affect the public as such, or any considerable body of it, 
should be published, even though it is not of general concern.** 

The proper selection of rules and regulations for publication 
can be more readily left to administrative action than to exact 
definition in the statute. The English Act gives the authority to 
make rules on this question to the Treasury with the concurrence 
of the Lord Chancellor and the Speaker of the House of Commons; 
but if a legislative officer were given such authority in this country, 
there might be some question of an unconstitutional interference 
with the separation of powers.** Such power might better be given 
to the Secretary of State and the Attorney General, acting with the 
approval of the President. The Secretary of State now has charge 
of publishing the statutes; the Attorney General’s concern is ob- 
vious. And approval of the regulations by the President would be 
appropriate because of the great importance of the subject 
matter.*° 


43 Failure to publish local rules has been criticized in England. See Macassey, 
supra note 31, at 75. And it would appear to be desirable not to provide for any 
exemption for local regulations here, except for regulations relating exclusively to 
territories, insular possessions, or the District of Columbia. 

44 Cf. 37 Ops. Att’y GEN. 56 (1933). 

45 It is assumed that the regulations prescribed in England would be a useful 
model. See Statutory RuLEs AND OrpERS (1894) No. 734, published also in Carr, 
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An important question is the agency to be charged with the ac- | 
tual publication of the series of rules and regulations. The statutes 
are now published under the supervision of the Department of 
State. Other possible agencies would include the Department of 
Justice or the Library of Congress. In view, however, of the fact 
that speed of publication would be a very important element in 
the scheme and that the Public Printer is in direct charge of the 
establishment where the rules and regulations would be printed, 
it would seem that he would be the official who could supervise 
the publication most efficiently. If the task were given to the De- 
partment of Justice, that department might have a tendency to 
undertake to revise the content of the rules and regulations. This 
would be undesirable both because it would delay the publication 
and because the Department of Justice is often called upon to 
advise the other departments with respect to the administration 
of rules and regulations after they have been promulgated. The 
Department of Justice should be left free to act in its traditional 
semi-judicial capacity in such cases. The Department of State 
would not be likely to provide that prompt publication which 
would be so necessary to the effective working of the scheme, while 
the Library of Congress is primarily fitted to be a repository and 
to conduct research rather than to act as the supervisor of a 
current publication. 

Finally, the adoption of a scheme of publication for the future 
would solve only part of the problem. There would still remain 
the great mass of regulations in force when the new system went 
_ into effect. Provision should therefore be made for the compila- 
tion of a comprehensive collection of all such regulations. The 
preparation of such a compilation might well be entrusted to the 
Library of Congress. That organization has recently produced 
an admirable index of the federal statutes,*® and it could be ex- 
pected to handle the difficult task of gathering together all past 
rules and regulations in a wholly satisfactory manner.*’ 


DELEGATED LEGISLATION 59-61, and REPORT OF THE COMMITTEE ON MINISTERS’ 
PowWERS 120-21. 

46 McCLENoN AND GILBERT, INDEX TO THE FEDERAL STATUTES (1933). 

47 Two editions of the compilation of statutory rules and orders have been 
published in England. The first, in eight volumes, included the rules and orders in 
effect prior to 1890. The second, in thirteen volumes, was published in 1904, with 
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A complete index of all rules and regulations in force should 
also be published at frequent intervals. Such an index should 
include references not only to the regulations themselves but also 
to the statutory authority under which the regulations are made. 
The index now published at three-year intervals in England ** fur- 
nishes a useful model for a similar publication here. 

In order to suggest more specifically the form in which this 
project might be carried out there is included in an Appendix a 
draft of a bill to provide for the publication of rules and regula- 
tions. This draft is of course wholly tentative and is merely 
designed to indicate some of the provisions which might be in- 
cluded in such an enactment. There are obviously many other 
points which merit consideration,*® but such a draft as this may 
serve to focus attention on the problem and to provide some sort 
of a basis for formulating a solution. It seems highly desirable that 
if such a project is put into effect it be done by statute, and not, 
as has been suggested elsewhere, by an Executive Order. It is 
very unlikely that any permanent solution of the problem could 
be achieved through a publication set up by administrative action. 
During the War, an “ Official Bulletin ” was established by execu- 
tive authority. But this was by no means complete, no provision 
was made for its continuance, and few people today remember its 
existence. This is also true of a private publication of the same 
period.”° There appears every likelihood that any such publica- 
tion set up by executive action today would meet a similar fate. 


the title Srarutory Rutes AND Orpers REVISED TO DECEMBER 31, 1903. In this 
edition each title was paged separately so that it could be separately sold. 

48 INDEX TO THE STATUTORY RULES AND ORDERS IN ForRCcE ON JUNE 30, 1933 
SHEWING THE STATUTORY POWERS UNDER WHICH THEY ARE MApeE (13th ed. 1933). 

49 Among these are the following: (1) Provision should be made for an ap- 
propriation to carry the act into effect. It is not, however, customary to include the 
appropriation in the enabling act itself. It will doubtless be desirable to handle the 
question by including an annual item in the appropriation for the Government 
Printing Office. 

(2) It might be desirable to include in the statute an express provision for the 
free distribution of the statutory rules and regulations in their various forms to 
government officers. This might be done by providing that distribution should be 
made to the officers and agencies to whom pamphlet copies of the statutes are 
distributed under § 195 of Title 44 of the United States Code, and in the quantities 
provided in that section. 

50 Lapp, FepERAL RULES AND REGULATIONS (1918). 
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Certainly it cannot be denied that the need for putting order 
into our administrative material is very great. It seems equally 
certain that the institution of some regular and systematic scheme 
of publication provides a simple, inexpensive, and wholly effective 
means of solving the problem. Until some such measure is 
adopted, it may well be said that our government is not wholly 
free from Bentham’s censure of the tyrant who punishes men “ for 
disobedience to laws or orders which he had kept them from the 
knowledge of ”. 


Erwin N. Griswold. 
Harvarp Law ScHOooL: 
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APPENDIX 


AN ACT To provide for the uniform publication of rules and regulations. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 

Sec. 1. This Act may be cited as the “ Statutory Rules and Regulations 
Publication Act, 1935 ”. 

Sec. 2. As used in this Act — 

The term “ statutory rules and regulations ” means 

(a) Proclamations by the President; 

(b) all Executive Orders by the President, including all instances of the 
exercise by the President of any power conferred on him by statute; 

(c) all rules and regulations, by whatever name called, promulgated by 
any executive department, administration, independent establishment, board, 
commission, official, group of officials or other rule-making authority; and 

(d) all other rules, regulations or orders, by whatever name called, made 
directly or indirectly under the expressed or implied authority of any act of 
Congress. 

The term “ rule-making authority ” includes every authority authorized to 
make any statutory rules and regulations. 

Sec. 3. (a) All statutory rules and regulations made after the effective date 
of this Act shall forthwith after they are made be sent to the Public Printer, 
and shall, in accordance with regulations made by the Secretary of State and 
the Attorney General, with the approval of the President, be numbered in con- 
secutive whole numbers (the numbers to start anew annually), and, except 
as provided by the regulations, printed and sold by him. 

(b) Regulations made under the authority of this section may provide for 
the different treatment of statutory rules and regulations which are of the 
nature of public acts, and of those which are of the nature of personal or 
private acts; and may determine the classes of cases in which the exercise 
of a statutory power by any rule-making authority relates solely to the in- 
ternal administration of an agency of the government; and may provide for 
the exemption from this section of any such classes; except that no regulation 
shall be made dispensing with the requirement that any statutory rule or 
regulation subject to the provisions of Section 8 of this Act shall be printed. 
Regulations made under this section may provide that statutory rules and 
regulations relating exclusively to territories, insular possessions, or the Dis- 
trict of Columbia, shall not be published, or may be published in a separate 
series. Regulations made under this section may also provide for the separate 
publication of all statutory rules and regulations relating exclusively to the 
Patent Office. 

Sec. 4. Any statutory rules and regulations may, without prejudice to any 
other mode of citation, be cited by the number assigned to them as provided 
in Section 3(a), together with the calendar year. Printed copies of statutory 
rules and regulations bearing the imprint of the Government Printing Office, 
shall be the subject of judicial notice in all the courts of the United States, 
and of the several states, territories, and possessions. 
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Sec. 5. (a) The provisions of this Act shall also be applicable to all rules 
and general orders of courts of the United States, whether issued pursuant 
to an authority granted by an act of Congress or not. The clerk of any 
court promulgating any such rules or orders shall send them forthwith to the 
Public Printer who shall assign to them their appropriate number in the 
annual series of statutory rules and regulations and shall print and sell them. 
All such rules and general orders of courts shall be included in the compila- 
tions and indices to be prepared under Sections 6 and 7 of this Act. 

(b) The regulations made under Section 3 of this Act may provide that 
the requirement of printing contained in this Section shall not be applicable 
to the rules of District Courts. 

Sec. 6. At the close of each calendar year, the Public Printer, under regu- 
lations made as provided in Section 3(b) of this Act, shall have compiled and 
printed a compilation of the statutory rules and regulations, and rules and 
general orders of courts, for that year, together with a complete index and ap- 
propriate tables. There shall be included in this annual volume a list by 
number and title of all statutory rules and regulations which, pursuant to the 
regulations aforesaid, are not printed in full. The annual volume provided for 
by this Section shall be made available to the public by the first of March of 
the following year. 

Sec. 7. The Librarian of Congress is authorized and directed to have com- 
piled and published at the Government Printing Office a complete collection 
of all statutory rules and regulations and rules and general orders of courts 
which are in force at the date this Act takes effect. This compilation shall 
be printed in a style which is uniform with the annual volumes of statutory 
rules and regulations to be published as provided in Section 6 of this Act. 
In making and publishing this compilation, the Librarian of Congress may in 
his discretion omit any statutory rules and regulations and any rules and 
general orders of courts which are of the classes which need not be printed 
under the regulations established under Sections 3(b) and 5(b) of this Act. 

Sec. 8. No statutory rule or regulation establishing an offense or defining 
an act which pursuant to an act of Congress is punishable as a crime (whether 
a petty offense, misdemeanor or felony), or subject to a penalty, shall be 
valid and effective until published as provided in Section 3 of this Act. 

Sec. 9. The twenty-fifth paragraph of Section 73 of the Act of January 12, 
1895, c. 23, 28 Stat. 601, 615 (U.S. C., Title 1, Sec. 30), is amended by strik- 
ing out the word “ proclamations”. So much of the Act of July 31, 1876, 
c. 246, 19 STAT. 102, 105 (U.S. C., Title 44, Sec. 321), as requires the publi- 
cation of proclamations in a newspaper is repealed. 

Sec. ro. Nothing in this Act shall affect the validity or effect of any statu- 
tory rules or regulations which are in effect or have been in effect prior to the 
effective date of this Act. 

Sec. 11. This Act shall take effect two months following its enactment. 
The regulations provided for in Section 3 of this Act shall be established prior 
to such effective date. 
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HARVARD LAW REVIEW 


AVIATION UNDER THE COMMON LAW * 
I 


I* Rochester Gas & Elec. Corp. v, Dunlop, the defendant’s 
plane crashed into a transmission tower of the plaintiff. The 
declaration contained two counts, one alleging negligence, the 
other trespass. In support of the first count the plaintiff invoked 
the so-called maxim, res ipsa loquitur. In answer to this the de- 
fendant argued that the science of aviation was not so far de- 
veloped as to make the mere happening of the accident sufficient 
proof of negligence in operation or preparation to carry the case 
to the jury. Judge Lynn in a brief but able opinion turned the 
defendant’s battery upon himself. In substance, he said that, if 
there was such likelihood that a plane would get out of con- 
trol notwithstanding the utmost care in its management or prepa- 
ration, flying is so dangerous an activity that it should be con- 
ducted at the risk of the flier and not of the surface owner over 
whose land the flight is made and who has no interest in it whatso- 
ever.’ He overruled, therefore, the demurrer to the second count 
of the plaintiff’s declaration. In doing so he followed the prece- 
dent set by the English cases which have interpreted the doctrine 
of Rylands v. Fletcher and by a number of recent American de- 
cisions. These authorities recognize that certain activities, though 
involving in their very nature a risk of serious injury to others _ 
which cannot be eliminated by any practicable precautions, still — 
have such social value that it is impossible to regard the pursuit of 
them as either negligence or a nuisance. Consequently, where 


* The writer is greatly indebted to Professor Edmund M. Morgan of the 
Harvard Law School for his valuable criticisms and suggestions. 

1 148 Misc. 849, 266 N. Y. Supp. 469 (County Ct. 1933), (1933) 47 Harv. L. 
Rev. 345. It is an extraordinary fact that notwithstanding the tremendous de- 
velopment of commercial aviation the writer has been able to find only this one 
case in which the owner of land has sought to recover damages for the harm done 
to a person or structure thereon by an airplane, which for one reason or another 
was out of the control of the aviator. 

2 It is interesting to note the similarity of Judge Lynn’s short opinion to the 
admirable opinion of A. N. Hand, J., in Exner v. Sherman Power Const. Co., 54 
F.(2d) 510 (C. C. A. 2d, 1931). 
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some purpose is served peculiar to those in charge rather than 
common to the great mass of mankind, it is held that these ventures 
must be carried on at the risk of those interested in them and not 
at the risk of those without such interest but whose bad luck it is 
to be or to possess property in the neighborhood of their prosecu- 
tion.? Of some curiosity is the fact that these cases apply the effect, 
not perhaps of Rylands v. Fletcher itself, but of the law which has 
developed out of that case in Great Britain. It is significant that 
this tendency to bring American law into accord with the British 
law synchronizes with the realization that America is no longer 
a frontier country in which productive activities are needed 
to develop latent and unlimited resources and that, therefore, 
the proper distribution of what we have is of more importance 


8 See Knowlton, J., in Ainsworth v. Lakin, 180 Mass. 397, 399, 400-01, 62 
N. E. 746, 746-47 (1902). In considering whether the principle should be applied 
to automobiles, compare the very able and intelligent remarks of Bramwell, B., 
in Bramford v. Turnley, 3 B. & S. 66 (Ex. 1862), which it is suggested are ap- 
plicable to such new means of transportation as automobiles, which have come 
into universal use and have taken the place of equally universal, although less 
dangerous, horsedriven vehicles: “. . . those acts necessary for the common and 
ordinary use and occupation of land and houses may be done, if conveniently 
done, without subjecting those who do them to an action.... There is an 
obvious necessity for such a principle.... It is as much for the advantage of 
one owner as of another; for the very nuisance the one complains of, as the 
result of the ordinary use of his neighbor’s land, he himself will create in the 
ordinary use of his own, and the reciprocal nuisances are of a comparatively 
trifling character. The convenience of such a rule may be indicated by call- 
ing it a rule of give and take, live and let live.” Jd. at 83-84. And in Wing v. 
London Gen. Omnibus Co., [1909] 2 K. B. 652, a similar reason was given for 
holding that motor cars and busses did not fall within Rylands v. Fletcher. How- 
ever, the new danger which the use of motor vehicles has added to traffic is recog- 
nized both in legislation and judicial decisions. Thus, Dudley v. Northampton St. 
Ry., 202 Mass. 443, 446, 89 N. E. 25, 27 (1909), which announced the Massachusetts 
doctrine that the occupants in an unregistered automobile were in substance out- 
side the protection of the ordinary law of negligence, was in part at least based 
on the fact that the court was dealing with “a peculiar kind of vehicle which 
has only recently come into use, . . . and the presence of which upon the high- 
ways has been found to involve more than ordinary risks to other travellers ”. 
Further, automobiles are in some states recognized as dangerous instrumentalities 
so that their registered owners are liable for the manner in which they are driven 
by any person whom the owner permits to operate them. The same result is in 
whole or in part reached by extensions of the family purpose doctrine and by 
statutes which either expressly make the owner liable or require him to take out 
insurance which is either required to cover, or customarily covers, harm caused by 
the negligent driving of the owner’s licensee. 
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than the production of a surplus which, to say the least, is em- 
barrassing.* 

This tendency seems altogether just and proper. Assuming that 
it is good policy to develop aviation, the good to be gained is the 
good of the public. Even assuming that aviation is an essential 
activity and that it can be regarded as still in its infancy, there is 

_no reason why the cost of fostering it, until its development makes 
it capable of bearing the cost of paying for the damage which it 
will inevitably do, should be placed on the individuals over whose 
land the flights are made and who gain nothing from the flights 
save insofar as they are members of the public. After all, an ac- 
tivity or industry may be subsidized in any one of many ways. It 
may be subsidized by direct payments from the public treasury. 
It may be subsidized by exemption from normal taxation. It may 
be subsidized by the prevention of competition, which enables it 
to charge more for its services and thus increase its gross revenue 
at the expense of those who utilize its services, or, as in the case 
of manufacturers, it may be protected by a high tariff or by quotas 
at the expense of those who consume its products. In fact, it is 
equally, though not so obviously, subsidized by relieving it from 
expensive obligations to those who are or may be injured by it. 
The important thing is not the gross revenue but the net income 
earned after all deductions are made. Railroads have been sub- 


4 In the cases between 1873 and 1886 disapproving of Rylands v. Fletcher, 
one finds statements substantially to the effect that the doctrine of that case is 
unfitted for an expanding civilization. This is particularly marked in the opinion 
of Chief Justice Doe in Brown v. Collins, 53 N. H. 442 (1873), but it is also ap- 
parent in Marshall v. Welwood, 38 N. J. L. 339 (1876), Losee v. Buchanan, 51 
N. Y. 476 (1873), and Pennsylvania Coal Co. v. Sanderson, 113 Pa. 126, 6 Atl. 
453 (1886). In the latter case the rule of Rylands v. Fletcher was not involved. 
The plaintiff, an owner of a residence on the banks of a stream in the hard coal 
regions in Pennsylvania, brought an action against a mine owner to recover dam- 
ages for the pollution of the stream by the dumping of mine water and refuse 
into it. This water did not flow of its own motion into the stream. It was pumped 
by the company out of its mine. It is to be noted that, had the plaintiff been 
successful, the mining operations which gave to her property its value as a resi- 
dential site might have been destroyed by the shutting down of the coal mines, 
thus making her land an isolated spot in a wilderness, as it had been before they 
were developed. Compare with this Robb v. Carnegie Co., 145 Pa. 324, 22 Atl. 
649 (1891), in which the plaintiff sought to enjoin the Carnegie Company from 
burning coke, the burning of which emitted fumes which injured the plaintiff’s 
crops. The court refused the injunction but required the defendant to pay the 
plaintiff for the injury done to his crops. 
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sidized by throwing upon travelers over highway crossings the 
burden of acting so carefully as to make the negligent operation 
of the road incapable of injuring them, instead of requiring the 
railroads to protect the travelers upon the highway by adequate 
guards, safety gates, or by lowering or raising their tracks below 
or above the highway. So, too, aviation can be subsidized and 
fostered by relieving it from liability for those injuries to ground- 
owners which by the confession of counsel in the Dunlop case 
cannot be prevented by even the most meticulous care in prepara- 
tion or in flight. If aviation, however, is so essential a means of 
transportation as to require a subsidy, a fairer distribution of the 
burden would place the cost upon the public treasury either by 
direct grant or under the guise of contracts for carrying mail. It 
is the public as a whole which has an interest in the development 
of aviation. The interest of any particular groundowner is as 
one of the hundred or more million inhabitants of the United 
States. It is the acme of unequal taxation to make him bear the 
whole loss entailed by the destruction of his property through the 
crashing of a plane merely because he, as a member of the public, 
has a hundred-millionth interest in the development of aviation. 
But there is nothing to indicate that any subsidy is needed. Ex- 
perience shows that the development of aviation is not substan- 
tially impeded by making it bear the risk of such accidents. 
Every Continental country imposes this liability, and there has 
been no suggestion of any difference of conditions in America 
which will make it impossible for American aviation to survive this 
burden. 

If, as is suggested, aviators are to be required to answer for 
harm done to groundowners despite the exercise of all conceivable 
precaution, skill, and care to prevent it, the liability is imposed 
because of the peculiar hazards of aviation. To what extent, 
therefore, should the aviator be relieved from this liability when 
the loss of control over the plane is due to that curious thing, “ an 


5 The language of the Boston municipal court in Wilson v. Colonial Air Trans- 
Port, 1931 U. S. Av. R. 109, aff'd, 278 Mass. 420, 180 N. E. 212, 1932 U. S. Av. R. 
139, seems to imply that a similar argument was made by the defendant’s counsel 
in that case. It is perhaps not surprising that these confessions of the unavoidable 
dangers of aviation are found in the arguments of the counsel for aviation com- 
panies but not in the immense mass of advertisements in which the traveling public 
are urged to become “ airminded ”. 
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act of God”, meaning, in the case of aviation, a storm of such 
severity that it could not have been foreseen as likely to occur 
during the flight and in the area in which it is made? ® The ques- 
tion is very unlikely to arise. In no small measure aviation ac- 
quires its extrahazardous character from the fact that safe flight 
is largely dependent upon weather conditions. Unless the flight 
be very short and under exceptionally favorable weather condi- 
tions, there is always a well recognized risk that almost any form 
of atmospheric disturbance short of a cyclone may be encountered. 

Quite apart from all this, however, there exists ample precedent 
for the action of the Monroe Courity Court in overruling the de- 
murrer to the trespass count in the plaintiff’s declaration. The gist 
of the plaintiffs complaint is that the defendant has brought a 
tangible foreign substance upon the surface of his land without-his 
consent.” The facts set forth in the report of the Dunlop case make 
it impossible to determine whether the destruction of the trans- 
mission tower was due to a forced landing in which the aviator 
retained some control over the plane or to a crash caused by a 
complete loss of control. In either event there is ample authority 
for holding the defendant liable in trespass. If the injury is done 
during a forced landing as distinguished from a crash of a plane 


6 The rule in Rylands v. Fletcher was early modified by recognizing that the 
interposition of “an act of God” would relieve the defendant who had collected 
foreign matter on his premises from liability for the harm caused by its escape, 
if the barriers against the escape were sufficient to have withstood the operation 
of any expectable force of nature. However, the British Amr NaAvicaTiIon Act 
1920, § 9, Pt. II, 7 & 8 Gro. V, c. 51, provides for liability for damage done “to 
any person or property on land or water, ... without proof of negligence or 
intention or other cause of action, . . . except where the damage was caused by 
or contributed to by the negligence of the person by whom the same was suffered ”. 
Thus, the only available defense is the contributory negligence of the plaintiff. 
The writer has been told by Sir Alexander Lawrence, Solicitor for the Treasury, 
that, insofar as the English Act dealt with the liability of aviators for harm done 
to surface owners, it is regarded by English lawyers as declaratory of the com- 
mon law. 

7 The complicated and contentious question in regard to the surface owner’s 
possession of the air is not presented in such cases. Even assuming that there is a 
right as distinguished from a privilege of flight, and that this right is restricted 
only by governmental prohibitions and the necessity of so conducting it as not 
to be a nuisance to the surface owner, it has never been claimed that airmen have 
a right to land where they please. At best, they have only a privilege to make a 
forced landing when such a landing is necessary to secure the safety of the pilot 
and passengers of the plane. 
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completely out of the pilot’s control, there may be a privilege of 
sanctuary,® but even here there is authority for holding that those 
who seek sanctuary on another’s land must pay for the damage 
which they do in securing their salvation.° 

The earlier cases seem to be to the effect that any intrusion upon 
another’s close is actionable as a trespass even though uninten- 
tional and purely accidental. The tendency of modern cases is 
away from this. For the last eighty or more years, however, it has 
been consistently held that one who engages in blasting operations 
is liable for the injury done by their miscarriage even though they 
are necessary and proper and every possible care has been taken to 
make them safe. While the leading case*® treated the matter as 
depending solely upon the relative rights of adjacent landowners, 
liability has been recognized where the person injured had no pos- 
sessory interest in the place on which his injuries were sustained.”* 
The blasting cases can be explained only by, and are today 
regarded as based upon, the ultrahazardous character of such 
operations. The only point as to which there is any diversity of 
view is whether the liability is restricted to harm done by the cast- 
ing of a tangible substance on to the plaintiff’s land or whether it 
includes liability for harm done by the concussion of air, a dis- 
tinction which, like that between harm directly and indirectly 
done, has been denounced as discreditable not only by textwriters 
but by courts.** Whatever difference of opinion there may be 
as to these matters is immaterial in such circumstances as the 
Dunlop case. If a plane crashes to the surface, a tangible foreign 
substance is inevitably brought thereon, and where such is the 
case in blasting operations there is no dissent from the view that 
liability is incurred even though the most meticulous care has . 


8 Ploof v. Putnam, 81 Vt. 471, 71 Atl. 188 (1908). 

® Vincent v. Lake Erie Trans. Co., 109 Minn. 456, 124 N. W. 221 (1910). 

10 Hay v. Cohoes, 2 N. Y. 159 (1849). . 

11 St. Peter v. Denison, 58 N. Y. 416 (1874); Sullivan v. Dunham, 161 N. Y. 
29c, 55 N. E. 923 (1900). It is interesting to note that the rule in Rylands v. 
Fletcher has undergone the same sort of development. Like the case of Hay v. 
Cohoes, it was concerned solely with the right of an owner of land to have his 
premises free from the intrusion of foreign matter. The later English cases have 
extended the rule to cases in which the dispute was not between adjacent prop- 
erty owners. 

12 See A. N. Hand, J., in Exner v. Sherman Power Const. Co., 54 F.(2d) 510, 
513-14 (C. C. A. 2d, 1931). 
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been taken. Whatever may be the result of future improvements 
in the art of aviation, it seems clear that today the chance that a 
properly prepared and properly flown airplane may get out of con- 
trol is at least as great as that care in the conduct of blasting 
operations may be defeated by some undiscoverable fault in the 
rock which is being excavated. Except for the fact that courts can 
generally find “a form of words to enable them to avoid [any] 
dilemma ” with which they are confronted, it would seem impos- 
sible for a court which has allowed recovery for damage done by 
débris thrown on the plaintiff’s land by carefully conducted blast- 
ing to refuse to allow a surface owner to recover for damage done 
to his land, or to him while upon it, by the crash of an airplane no 
matter how carefully prepared and operated. 

From the view expressed in the Dunlop decision the only sem- 
blance of dissent is the broad dicta to be found in a class of cases 
governed by quite different considerations. A passenger or guest 
in an airplane, knowing the risks which the adolescent science 
of aviation imposes upon those who choose to fly, is properly held 
to assume these risks. Persons who go to an airport out of curi- 
osity or to welcome or bid farewell to airmen or their passengers 
are in the same position as the passenger. And even more obvi- 
ously, one who uses the facilities of an airport for his own flying 
and who necessarily knows the unavoidable risks involved in 
janding and taking off is entitled to no more than that other planes 
using the port shall be carefully prepared and flown. Assuming 
that such persons are duly apprised of the chance that the best 
prepared and operated plane may crash through causes unavoid- 
able by the most meticulous care in preparation and the utmost 
skill in flying, they cannot complain unless the risk which they 
have chosen to assume is increased by lack of care in these par- 
ticulars. Broad dicta in such cases,** to the effect that the plaintiff 

138 See, e.g., Greunke v. North American Airways Co., 201 Wis. 565, 569, 230 
N. W. 618, 619, 1930 U. S. Av. R. 126, 129, in which the court properly held that 
the care which the plaintiff was entitled to expect was that which would be ap- 
propriate in transportation by land. The plaintiff’s plane was parked in a runway 
of an airport. The defendant was trying to make a landing in the same airport, 
and in doing so crashed into the plaintiff’s plane. The defendant contended that 
the plaintiff’s plane was of “low visibility ”, and that in turning to land he faced 
toward the sun, which blinded him. The court properly held under these circum- 


stances that there was sufficient evidence of negligence on the part of the defendant 
to carry the case to the jury. 


( 
| 


1934] AVIATION UNDER THE COMMON LAW 223 


is entitled to expect only that care which would be appropriate 
in transportation by land, are in no sense pertinent, therefore, to 
the determination of the aviator’s liability to persons who have 
not consented that airplanes be flown over their land. Their 
citation in textbooks on aviation law and in aviation journals as 
authority for the contention that liability caused to surface owners 
is to be similarly determined is entirely unjustified. 

There are a few cases in which recovery has been allowed or 
denied for damage done on the surface of the land over which the 
plane was flown but upon which it neither crashed nor made a 
forced landing. In some of them the facts are so inadequately 
reported that it is impossible to say whether the plane was or was 
not in the pilot’s control. Thus, whether recovery is granted on 
the ground that the aviator must answer for any harm of this sort 
which he does is left uncertain in one case,** for the basis of de- 
cision may quite as readily be that the pilot, being in control of 
the plane, was acting in reckless disregard of the safety of trav- 
elers upon a road adjacent to the airport at which apparently he 
was attempting to make a landing. Two cases denied recovery 
for injury to animals, although it seems evident that the flight 
was at an unnecessarily and improperly low altitude. In one, 
terror at the flight of the airplane caused the plaintiff’s foxes to 
miscarry.*® In the other, the plaintiff was denied relief for the 
loss of weight caused to his cattle by their fright but was allowed 
to recover for the fences which his stampeding cattle broke down.*® 
In each case recovery was denied in conformity with the view 
which prevails in a number of American states, notably Massa- 
chusetts, New York, and Pennsylvania, that even a negligent de- 
fendant is not liable for physical injury resulting solely through 
fright or shock. This is a curious misapplication of a line of 
decisions which can be justified, if at all, only upon considerations 
which have no application to the aviation cases in which the rule 
was followed. Whatever may be said in favor of the New York, 
Massachusetts, and Pennsylvania rule as a matter of administra- 


14 Sollack v. New York, 1029 U. S. Av. R. 42 (N. y. Ct. Cl. 1927). . 
15 Nebraska Silver Fox Corp. v. Boeing Air Transport, 1932 U. S. Av. R. 164 
(U. S. D. C. Neb.). 


16 Cattle Frightened by Airplane, 1928 U. S. Av. R. 46 (U. S. Comptroller Gen. 
Decision 1923). 
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tive policy, it seems clear that its only justification is the con- 
‘stantly expressed fear that false claims will be allowed by sympa- 
thetic juries deceived by unscrupulous claimants, attorneys, and 
medical experts. It is hardly likely that foxes or cattle will feign 
miscarriage or loss of weight in order to enable their owners to 
recover damages.*” 

It may seem that any discussion of the common-law rule as to 
the liability of an aviator for injury to persons and property on 
the surface of the earth is likely to become more academic than 
practical. The Act prepared in 1922 by the Commissioners on 
Uniform State Law provided for absolute liability, as does the 
Rome Convention.'* It seems likely that the aviation code now 
being considered by these Commissioners will contain a similar 
provision. The Act prepared in 1922 has been accepted, however, 
in only 21 states, and of these no fewer than 5 have omitted the 
section which imposes absolute liability or have changed the Act 
so as to provide expressly that there shall be no liability in the 
absence of negligence. This experience shows that in many states 
the idea that liability can be imposed only as a penalty for fault 
is too much a matter of religious conviction to permit any con- 
fident expectation that the new uniform code will be accepted in 
toto by every state. The Rome Convention, if embodied in a 
series of treaties, will be applicable only against foreign aviators. 
Even in those states in which absolute liability is imposed by 
statute the common-law rule remains a matter of decisive im- 
portance in one particular. The Rome Convention, while im- 
posing absolute liability, limits the amount recoverable to a sum 
in francs which under the present rate of exchange is unlikely to 
be regarded as giving anything approaching adequate compensa- 


17 Gillam v. Hogue, 39 Pa. Super. 547 (1909), allowed recovery for depreciation 
in value of horse through fright. See Bohlen and Polikoff, Liability in Pennsylvania 
for Physical Effects of Fright (1932) 80 U. or Pa. L. REv. 627, 631. 

18 See 1933 U.S. Av. R. 284. The Rome Convention contains a body of rules 
determining the liability of aviators for damage done by them and is offered as the 
basis of treaties to be entered into between the various nations in which aviation 
is carried on. It is, therefore, intended to apply only to the liability of aviators 
foreign to the country in which the damage is done. The adoption of this Con- 
vention, like the adoption of the Warsaw Convention which deals with other phases 
of the problems raised by aviation, is now on the carpet. Whether these Conven- 
tions will or will not be ratified by the Senate and promulgated by the President, 
either in their present form or with modifications, is a matter which only the future 
will tell. 
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tion for the sort of harm likely to be caused by crashing airplanes. 
The acceptance of this Convention by treaties is now on the carpet. 
It is doubtful whether the exact limitations stated in the Rome 
Convention will stand, but the principle of limiting liability may 
well become an important matter. If an aviator is at common law 
under an absolute duty to make good any harm which he does to 
persons or things on the surface, it is more than doubtful whether 
a statute limiting this liability to any fixed amount would be held 
to be constitutional. On the other hand, if the common law re- 
quires proof of negligence and, therefore, absolute liability is of 
purely statutory creation, its limits are within the discretion of the 
legislative body which creates it. To this extent the question 
whether or not the liability of the aviator is at common law abso- 
lute or dependent on proof of negligence must remain a practical 
matter, even if one assumes in the teeth of experience that every 
state will enact im toto the Uniform Aéronautic Code which ap- 
pears likely to impose absolute liability. 


II 
It is more than possible that a number of American states will 


fail or refuse to adopt the present Uniform Aviation Act or the 
Aéronautic Code now under consideration by the Commissioners 
on Uniform State Law. In many parts of the country, therefore, 
the aviator’s lidbility to the groundowner will more than likely be 
regarded as requiring proof of negligence to support it. The sub- 
stantial impossibility that the groundowner can have any means 
of knowing why the plane crashed on his land will necessitate the 
invocation of the so-called maxim, res ipsa loquitur, if recovery 
is to be had in any but a very small percentage of cases. Moreover, 
since the liability of an aviator to his passengers or guests is 
properly based on negligence, there is no escape from the impor- 
tance of the maxim in aviation cases. . 

Two definite and distinct views exist as to the basis of the 
rule that the mere happening of an accident may be sufficient 
proof of negligence to justify or require the jury to find a verdict 
for the plaintiff in the absence of explanation of its cause. The 
first, although not the original, view is that the accident must be 
one which would be almost impossible or at.least extremely un- 
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likely to happen in the absence of negligence.*® In a word, the 
happening of the accident must have such probative weight as to 
justify from mere logic and experience the conclusion that the 
defendant has been negligent.*® The second and original view 
emphasizes the fact that the causes of the accident are within 
the exclusive or predominant knowledge of the defendant so that 
he alone can adequately show what brought it about. If such 
is the case, it is not necessary that the accident be of a sort which 
indicates a strongly preponderant probability that it was due to 
the negligence of the defendant.** All that is necessary is that 
there be a probability, possibly an excess of probability, that it 
was so caused. 

The first view was expressed in the decision of the Boston mu- 
nicipal court in Wilson v. Colonial Air Transport,’ in which the 
court suggested a number of reasons for the failure of an engine 
to function immediately after the plane had taken off, all of which 
were unpreventable by any reasonable care." The case was ap- 


19 In Mayes v. Kansas City Power & Light Co., 121 Kan. 648, 651, 249 Pac. 
599, 602 (1926), the court said: “. . . in cases in which the phrase is applicable, 
proof of negligence is made, if at all, by circumstantial evidence; that is, the proof 
of the casualty and of the surrounding circumstances are such as to leave no reason- 
able conclusion to be drawn therefrom other than that the casualty happened be- 
cause of the negligence of defendant.” See also Central of Ga. Ry. v. Blackman, 
7 Ga. App. 766, 68 S. E. 339 (1910) ; Myers v. City of Independence, 189 S. W. 816 
(Mo. 1916); Maslenka v. Brady, 188 App. Div. 661, 176 N. Y. Supp. 842 (2d 
Dept. 1919). 

20 See Mayes v. Kansas City Power & Light Co., 121 Kan. 648, 651, 249 Pac. 
599, 602 (1926). 

21 Treadwell v. Whittier, 80 Cal. 574, 22 Pac. 266 (1889) ; Scellars v. Universal 
Service Everywhere, 68 Cal. App. 252, 228 Pac. 879 (1924); Lawrence v. Pickwick 
Stages, 68 Cal. App. 494, 229 Pac. 885 (1924); Hart v. Washington Hart Club, 157 
Til. 9, 41 N. E. 620 (1895) ; Carter Oil Co. v. Independent Torpedo Co., 107 Okla. 
209, 232 Pac. 419 (1924); Byrne v. Boadle, 2 H. & C. 722 (Ex. 1863). 

22 1931 U.S. Av. R. 109. 

23 See id. at 110. But even admitting that there are many reasons which will 
account for the failure of a properly prepared and flown airplane to function 
correctly, the statistics indicate that it is very probable that the crash of an air- 
plane is due to negligent preparation or flying. It may be contended that in view 
of these statistics the rule of res ipsa loquitur, if properly applied, would sustain 
the action for injury done to persons and things on the ground even though negli- 
gence was required for liability and that, therefore, there is no need to impose 
“liability without fault”. There remains, however, a certain percentage of acci- 
dents which are unpreventable but nonetheless are due to risks which are recognized 
as still inseparable from flying. There are many air conditions which bitter ex- 
perience has shown to be sufficient to defeat the utmost precaution and skill. There 
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pealed to the supreme judicial court, where the directed verdict 
for the defendant was sustained but upon quite a different 
ground.** The court held that the practices of aviation com- 
panies had not yet become so widely known that the court could 
take judicial notice that the plane, held to be a private and not 
a common carrier, had been inspected by the servants of the 
company rather than by an independent contractor and, there- 
fore, the plaintiff had not shown that if there was negligence in 
inspection it was negligence for which the defendent was respon- 
sible.*> This being so, it became of course immaterial whether 
the mere failure of the engine to function was in itself sufficient 
to justify a finding that it had been inadequately inspected. 

It is impossible to accept the first view as to the reason and 
operation of the maxim, res ipsa loquitur. Innumerable cases ap- 
ply the maxim where the circumstances are such that the plain- 
tiff is necessarily ignorant of the cause of the accident and the 
defendant is in a position to show it. The maxim is a device to 
prevent the injustice of denying recovery to a probably meritorious 
plaintiff because the ability to prove the cause of his injury rests 
exclusively with his opponent. This being so, it should be ap- 
plied for the purpose for which it was invented. 

A thorough discussion of several matters which concern the 
application of the maxim, res ipsa loquitur, not only in aviation 
cases but in all other cases, would unduly prolong this article; all 
that can be done here is to indicate the problems, many of which 
are common to all presumptions and not merely to presumptions 
of negligence drawn from the happening of certain accidents under 
certain circumstances. First is the problem which arises when the 
accident is of a sort unlikely to occur in the absence of negligence, 
but where the negligence may be on the part of the defendant or 
athird party. Here there is a difference of opinion. Some courts, 
notably New York, hold that a common carrier has the same burden 


is no reason why the groundowner should bear the risk of these unavoidable hazards 
of aviation. 24 2478 Mass. 420, 150 N. E. 212, 1932 U. S. Av. R. 139. 

25 It may be suggested that a defendant who seeks to escape liability for negli- 
gence because the whole matter has been turned over to an independent contractor 
should be required to show this fact. Whether the person employed to do a par- 
ticular job is a servant or an independent contractor is a matter which often de- 
pends upon a very complicated set of facts solely within the knowledge of the 
defendant and the person employed. See also pp. 236-37, infra. 
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of showing his conduct and the pertinent surrounding circum- 
stances as where no third person is involved.”* This is correct, 
but there seems no valid reason for restricting the application 
to common carriers. It is notorious that such accidents are often, 
if not generally, due to the negligence of both the defendant and 
the third person. Certainly the existence of negligence on the 
part of the third person does not negate negligence on the part 
of the defendant. Therefore, even if the third person is admittedly 
negligent, this does not preclude the probability that the de- 
fendant may also be negligent. In many of these accidents the 
plaintiff is in no better position to show the actual conduct of the 
defendant than he is where the negligence, if any, can be that of 
the defendant alone. Other courts, however, hold that in such 
cases there can be no presumption of negligence on the part of 
the defendant since all the causes of the accident are not shown 
to be within “ his control ”’.*” Others again hold that the plaintiff 
must first show that the third person is not negligent before the . 
presumption arises.”* 

The burden of rebuttal which the presumption throws upon the 
defendant raises another question. Is it the burden of showing 
merely sufficient facts to make it doubtful whether the defendant 
has acted negligently, or must the defendant exculpate himself by 


26 Loudoun v. Eighth Ave. R. R., 162 N. Y. 380, 56 N. E. 988 (1900) ; Plumb v. 
Richmond Light & R. R., 233 N. Y. 285, 135 N. E. 504 (1922). Interstate Stage 
Lines v. Ayers, 42 F.(2d) 611 (C. C. A. 8th, 1930), is in accord with the view 
that even when negligence on the part of a third person is shown, still the happen- 
ing of the accident raises a presumption of concurrent negligence on the part of 
the carrier which puts upon it the burden of exculpation. 

27 Harrison v. Sutter St. Ry., 134 Cal. 549, 66 Pac. 787 (1901); Yellow Cab 
Co. v. Hodgson, 91 Colo. 365, 14 P.(2d) 1081 (1932); Chicago City Ry. v. Rood, — 
163 Ill. 477, 45 N. E. 238 (1896); Stangy v. Boston El. Ry., 220 Mass. 414, 107 
N. E. 933 (1915) ; Reardon v. Boston El. Ry., 247 Mass. 124, 141 N. E. 857 (1923). 
The proper word seems to be “ responsibility ” not “control”. Thus, a common 
carrier has no control over the building of a bridge by an independent contractor. 
Nonetheless, it is not relieved from responsibility to passengers by entrusting the 
preparation of the roadbed to an independent contractor but must answer for 
the skill of the contractor. Philadelphia & Reading R. R. v. Anderson, 94 Pa. 351 
(1880) ; Grote v. Chester & Holyhead Ry., 2 Ex. 251 (1848). On such facts the 
fall of the bridge is sufficient for at least a prima facie case against the carrier 
although, in fact, the carrier has no “control” over the construction (if it had 
“control”, the person building would not be an independent contractor but a 
“servant” of the company). 

28 Lucid v. DuPont de Nemours Powder Co., 199 Fed. 377 (C. C. A. oth, 1912). 


: 
; 
4 
: 
q 
4 
A 
q 
4 
1 


~ 1934] AVIATION UNDER THE COMMON LAW 229 


showing that he acted carefully? Here a difficulty arises. In all 
negligence cases there is a dual burden originally resting upon the 
plaintiff. Normally, where the matter is as much within his 
knowledge as that of the defendant, the plaintiff must show what 
the defendant did or left undone and the pertinent circumstances 
surrounding his act or omission, a true question of fact; but he 
must go beyond this. He must pursuade the trier, whether court. 
or jury or both, that the defendant’s conduct was negligent in 
that it fell below the standard of the so-called reasonable man. 
This is not a question of fact but rather a question of the judg- 
ment of the court or jury, who must determine how the reasonable 
man would have conducted himself.” 

To what extent does the maxim, res ipsa loquitur, affect these 
burdens? Does it transfer to the defendant both or either or 
neither of them? Here again the cases differ infinitely. Some 
courts hold that an accident unlikely to happen if the defendant 
is not negligent merely affords circumstantial evidence from which 
the jury may, but is not required to, find negligence, so that the 
defendant is not made to produce any evidence of his conduct in 
order to prevent a directed verdict.*® Others hold that the acci- 
dent creates a presumption which requires the jury to find for 
the plaintiff unless the defendant produces evidence of his con- 
duct which, if true, would allow, though not require, the jury to 
find that he had exercised due care.** In a recent opinion of the 
Supreme Court of Errors of Connecticut ** it was said in substance 
that, where a presumption like that raised by the maxim, res ipsa 
loquitur, is based upon the fact that the relevant circumstances 


29 See Bohlen, Mixed Questions of Law and Fact (1924) 72 U. or Pa. L. Rev. 
III. 

80 Sweeney v. Erving, 228 U. S. 233 (1913); Chaisson v. Williams, 130 Me. 
341, 156 Atl. 154 (1931); Ryan v. St. Paul Union Depot Co., 168 Minn. 287, 210 - 
N. W. 32 (1926) ; Glowacki v. Northwestern Ohio Ry. & Foner Co., 116 Ohio St. 
451, 157 N. E. 21 (1927). 

81 Brown v. Davis, 84 Cal. App. 180, 257 Pac. 877 (1927) ; Edmanson v. Wil- 
mington & Phila. Traction Co., 32 Del. 177, 120 Atl. 923 (1923) ; Alabama & Vicks- 
burg Ry. v. Groome, 97 Miss. 201, 52 So. 703 (1910); Briglio v. Holt, 85 Wash. 
155, 147 Pac. 877 (1915). 

82 O’Dea v. Amodeo, 170 Atl. 486 (Conn. 1934). This case is particularly in- 
teresting to the writer since it adopts the view which he expressed. See Bohlen, 
The Effect of Rebuttable Presumptions of Law Upon the Burden of Proof (1920) 
68 U. or Pa. L. Rev. 307, 314-15, especially 315, n.13; BOHLEN, Sruvess IN THE 
Law oF Tours (1926) 645-47. 


q 
4 


230 HARVARD LAW REVIEW [Vol. 48 


are peculiarly within the knowledge of the defendant, the de- 
fendant must prove these facts and not merely offer evidence 
_ which makes his culpability doubtful, but “if the defendant does 
prove those circumstances, then the burden of showing that upon 
the whole case he was negligent rests [or perhaps better remains | 
upon the plaintiff ”.°* A few courts hold that the maxim raises a 
presumption of negligence so strong as to transfer both burdens 
to the defendant and to require him not only to prove those per- 
tinent facts which lie within his peculiar knowledge but also to 
persuade the jury that in view of these facts his conduct was not 
negligent; in a word, that the defendant must exculpate himself 
by proving that the accident happened without his fault.** 


There is a further and extremely important question. Assuming. 


that the defendant’s witnesses have told a clear, plausible, and 
consistent story which, if true, would show that the accident was 
entirely without his fault, is the jury entitled to disbelieve it and 
to give effect to the presumption even as against this positive tes- 


timony? Here again is a sharp split of authority. If the maxim, — 


res ipsa loquitur, means no more than that the character of the 
accident and the circumstances under which it happened standing 
alone may be such as “to leave no reasonable conclusion to be 
drawn therefrom other than that the casualty happened because 


83 170 Atl. at 488. 

84 Atlantic Coast Line R. R. v. Jones, 132 Ga. 189, 63 S. E. 834 (1908), as 
to which compare Georgia Power Co. v. Braswell, 173 S. E. 763 (Ga. App. 1934), 
construing Ga. Laws 1929, p. 315; Sullivan v. Charleston & W. C. Ry., 85 S. C. 
532, 67 S. E. 905 (1910). See Motor Sales & Service v. Grasseli Chem. Co., 15 
La. App. 353, 131 So. 623 (1930). See also Carpenter, The Doctrine of Res Ipsa 
Loquitur (1934) 1 U. or Cut. L. Rev. 519, 526, n.46. In Pennsylvania any pre- 
sumption usually imposes upon him against whom it operates not merely the 
duty of producing evidence which makes the presumed fact doubtful but of estab- 
lishing the nonexistence of the fact. In accordance with this, the presumption 
of negligence raised by the maxim, res ipsa loquitur, throws upon the defendant 
the burden of establishing to the satisfaction of the jury his exercise of the re- 
quired care, but the presumption of negligence which carries this effect is held to 
arise only where there is some peculiar duty of care incident to a contractual or 
other relation, generally that of common carrier and passenger. Mixter v. Im- 
perial Coal Co., 152 Pa. 395, 25 Atl. 587 (1893); Higgins v. Fanning & Co., 195 
Pa. 599, 46 Atl. 102 (1900); Spees v. Boggs, 198 Pa. 112, 47 Atl. 875 (1901); 
Rooney v. Maczko, 315 Pa. 113, 172 Atl. 151 (1934). However, in a recent decision 
of the Supreme Court of Pennsylvania it was held that, while, in the absence of 
such a relation, the happening of an accident could not create a presumption, it 
could afford such circumstantial evidence of negligence as to carry the case to 
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of the negligence of the defendant ”, *° the accident becomes merely 
the basis of a permissible inference that the defendant was guilty 
of negligence. It differs in no particular from any other form 
of circumstantial evidence. As such, the situation should be sub- 
ject to the general rule that even though there be direct testimony 
nullifying, if true, the inference which the circumstantial evidence 
permits, the jury as the final arbiters of the credibility of witnesses 
is entitled to disbelieve it, no matter how plausible, consistent, 
and trustworthy it may appear to the court. The mere fact that 


the jury and probably to requite a verdict for the plaintiff unless the defendant 
should produce evidence making his negligence doubtful. Maerkle v. Pittsburgh 
Ry., 311 Pa. 517, 165 Atl. 503 (1933). The law in Iowa, at least until 1932, was 
in substance the same although different language was used. The presumption 
of negligence arising from the nature of the accident was held to carry with it 
only the burden of producing evidence [Connolly v. Des Moines Co., 130 Iowa 
633, 105 N. W. 400 (1906)], except where the relation of carrier and passenger 
exists, in which case the defendant must prove not only what occurred but that 
in view of all that occurred it had performed its full duty of care. Cf. Cronk 
v. Wabash R. R., 123 Iowa 349, 98 N. W. 884 (1904); Weber v. Chicago, R. I. 
& P.R. R., 175 Iowa 358, 151 N. W. 852 (1916). But see Preston v. Des Moines 
Ry., 214 Iowa 156, 241 N. W. 648 (1932), in which the court applied the rule 
announced in the Connolly case without referring to the Weber case, although 
the plaintiff was a passenger of the defendant-carrier as in the Weber case. In 
practice the United States Supreme Court recognizes a similar distinction be- 
tween cases in which the plaintiff is a passenger suing his carrier and other cases. 
Compare Stokes v. Saltonstall, 13 Pet. 181 (U. S. 1839), and Gleeson v. Virginia 
Midland R. R., 140 U. S. 435 (1891), with Sweeney v. Erving, 228 U. S. 233 
(1913). In Sweeney v. Erving, the rule that the burden of proof is on the 
carrier to prove that the accident to its passenger occurred despite its exercise 
of every reasonable care is declared to be based upon the high degree of care 
owed by the carrier to the passenger; therefore, it is said that such cases are 
not to be taken as establishing a general rule that the nature of any accident and 
. the circumstances under which it occurs can do more than create a prima facie 
case which, in the absence of explanation, permits, but does not require, a verdict 
for the defendant. It may be suggested that while the fact that the defendant 
is a carrier may affect the quantum of care which it is required to exercise, it is 
difficult to see how it can affect the burden of proving that such care has or 
has not been exercised. The carrier cases do have a characteristic which makes - 
it proper that this burden should be put upon them, but this characteristic is the 
normal inability of the passenger to show what his carrier did in the performance 
of its duty and is not peculiar to carrier cases. It exists in every type of accident 
in which the same disparity of ability to prove the facts exists. See also Bond 
v. St. Louis-San Francisco Ry., 315 Mo. 987, 288 S. W. 777 (1926); Morgan, 
Some Observations Concerning Presumptions (1931) 44 Harv. L. Rev. 906, 
921, n.23. 

35 See Mayes v. Kansas City Power & Light Co., 121 Kan. 648, 651, 249 
Pac. 599, 602 (1926). . 
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courts which declare this doctrine often speak of the maxim as 
raising a presumption of negligence is of no moment. In fact, 
they treat the happening of the accident as circumstantial evi- 
dence, neither more nor less. If, on the other hand, the happen- 
ing of the accident is sufficient to require the jury to find a verdict 
for the plaintiff in the absence of explanation, even though there 
is only a mere probability of negligence plus an exclusive power 
of explanation, the happening of the accident is given an effect 
greater than its normal probative value, and a true presumption 
is created irrespective of whether the court speaks of the hap- 
pening of the accident as creating a presumption or as making 
out a prima facie case. If so, what is the defendant’s burden? 
There is much to be said in favor of the view expressed by 
Professor Morgan, that “ the courts do not raise such a presump- 
tion merely for the purpose of making the opponent of the pre- 
sumption cause words to be uttered; its premise is that the op- 
ponent knows the facts; for him to produce what the trier believes 
to be other than the information he really possesses, in no way 
fulfills the object of the presumption ”.** It seems clear that the 
presumption should not be displaced by testimony which, if true, 
would rebut it, but which in the opinion of the court is so incon- 
sistent or contradictory that neither court nor jury believes it 
to be worthy of credit.*’ Nevertheless, some courts, applying liter- 


86 Instructing the Jury Upon Presumptions and Burden of Proof (1933) 47 
Harv. L. Rev. 59, 80; see also Bohlen, supra note 32. 

87 In McIver v. Schwartz, 50 R. I. 68, 145 Atl. 101 (1929), however, the Supreme 
Court of Rhode Island held that the trial justice should not have left the case 
to the jury, since the defendant’s testimony had destroyed the presumption and, 
there being no other evidence, there was nothing upon which a verdict in the 
plaintiff’s favor could be based. And yet they held that the trial justice was 
not only justified in refusing to direct a verdict for the defendant but entirely 
correct. The result was that the case was sent back for a new trial in which the 
defendant, by increasing the plausibility of his story, could make effective what 
both the trial and appellate court evidently believed to be his perjury. The 
opinion, like the testimony of the defendant, is inconsistent, declaring that the 
“ presumption, however, is operative only in the absence of any credible evidence 
to the contrary”. ‘Id. at 70, 145 Atl. at 102. Supposedly, therefore, it continues 
to operate until credible evidence is presented. Both the jury and the trial justice 
with the approval of the appellate court believed that the defendant’s story 
was not credible. How then under the language of the court itself could the 
presumption be displaced? See alsc Pariso v. Towse, 45 F.(2d) 962 (C. C. A. 
2d, 1930). For an acute criticism of these cases, see Morgan, loc. cit. supra 
note 36. 
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ally the doctrine of James Bradley Thayer that the only func- 
tion of any presumption is to require the person against whom it 
operates to produce evidence to displace it, have held it to be im- 
material that the evidence produced is regarded by both court and 
jury as unworthy of credit. Thus, in one case the presumption 
that the employee of an owner of an automobile was acting within 
the scope of his employment while operating it was held to be 
destroyed by the sole testimony of the defendant which the jury 
disbelieved and the trial judge, with the approval of the appellate 
court, found that the jury was justified in disbelieving.** It 
would seem clear that a presumption which can be destroyed by’ 
the mere breath of the defendant’s mouth is not worth creating. 
However, it is quite another thing to hold that the jury may dis- 
regard testimony which the court considers so trustworthy that 
it would be unreasonable to doubt it. 

The question remains whether the jury, and the jury alone, 
should determine the credibility of the defendant’s testimony, or 
whether, if the court believes that the story is so altogether worthy 
of credit that reasonable men could not doubt its credibility, the 
jury may be required by directed verdict or otherwise to find that 
the presumption is rebutted. In cases in which a plaintiff is seek- 
ing to recover damages for injuries alleged to be due to the de- 
fendant’s misconduct, there is a persistent belief in the courts, 
probably justified by experience, that juries are apt to decide in 
favor of the plaintiff without much, if any, regard to the guilt or 
innocence of the defendant. If the jury could without rhyme or 
reason reject rebutting testimony which the court believes to be 
altogether credible, their action might readily be the result of 
this prejudice rather than any actual disbelief in the testimony. 
Therefore, in dealing with presumptions which aid the plaintiff in 
proving the negligence of the defendant or his responsibility for 
the misconduct of a third person, many courts hold that the jury 
may not disbelieve direct testimony which is uncontradicted and 
would, if true, rebut the presumption, unless, because of its in- 
consistent or contradictory character, ‘“‘ improbability, interest of 
witnesses or other weakness”, the court believes that “it may 
reasonably be disregarded by the jury”.*° The fact that the 


88 McIver v. Schwartz, 50 R. I. 68, 145 Atl. ror (1929). 
89 See Lehman, J., in St. Andrassy v. Mooney, 262 N. Y. 368, 372, 186 N. E. 
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testimony is that of the defendant himself or of someone so re- 
lated to him or to the transaction as to have an interest in shield- 
ing him from liability is in many cases held to be of itself sufficient 
to justify the jury in disbelieving the testimony. This is par- 
ticularly so in those states in which the presumption throws on 
the defendant the burden of proving his lack of negligence *° or the 
nonexistence of the facts which would make him responsible for 
the actions of the person whose misconduct caused the plaintiff’s 


injury. The fact that the defendant’s testimony is corroborated | 


by that of persons having no concern in his success is often men- 
tioned as making it improper for the jury to disbelieve the testi- 
mony of the defendant and those interested with him, although 
occasionally the language of the court indicates that it does not 
regard the absence of such corroboration as necessarily permitting 
the jury to disbelieve it.** Other courts, adhering to the so- 
called orthodox view that a presumption continues only until met 
by testimony which makes the existence of the presumed fact 
doubtful, hold that the presumption is displaced by any such 
testimony, even though it is inconsistent, contradictory, and testi- 
mony of the defendant alone.** 


867, 868 (1933). The fact that the defendant does not call a witness who obviously 
knows the facts may be one of the other weaknesses to which Judge Lehman alludes, 
particularly where the witness who is not called is disinterested. 

40 E.g., Ritter v. Atlantic Coast Line R. R., 83 S. C. 213, 65 S. E. 175 (1909). 
’ There is no reason to distinguish between the function of court and jury in de- 
termining whether the defendant has met the burden imposed upon him by such 
a presumption, and the function of a court and jury in determining whether a 
defendant has established a common-law affirmative defense or has met the burden 
of proof put upon him by a statute. Cf. Wilson v. Grace, 273 Mass. 146, 173 N. E. 
524 (1930); Brown v. Henderson, 189 N. E. 41 (Mass. 1934), particularly the able 
concurring opinion of Lummus, J., id. at 43; Walsh v. Sisters of Charity of St. 
Vincent’s Hospital, 191 N. E. 791 (Ohio App. 1933); Jerke v. Delmont State Bank, 
54 S. D. 446, 223 N. W. 585 (1929), Note (1931) 72 A. L.R. 7. 

41 See St. Andrassy v. Mooney, 262 N. Y. 368, 372, 186 N. E. 867, 868 (1933). 
Where, as is often the case, the sole knowledge of the cause of the accident rests 
with the defendant and his employees who are likely to share his interest, there 
is no possibility of producing a disinterested witness. If the jury is entitled to 
disregard an otherwise altogether probable story merely because it is told by the 
defendant and those whose interests lie with him, the prejudice in favor of the 
plaintiff which many courts believe to exist in juries, would as a practical matter 
make the presumption in many cases tantamount to the imposition of liability 
irrespective of the defendant’s negligence. 

42 The orthodox theory was created by that very great master of the law 
of evidence, James Bradley Thayer. His contention was that a presumption as 
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One thing seems clear. It should be immaterial whether the 
aviation company in whose plane a passenger is injured is a public 
or a private carrier.** No reason appears why those who carry 
on that most dangerous form of aviation, the carriage of passen- 
gers for the mere thrill of flight, should be able to make them- 
selves substantially immune from responsibility by inserting in the 
tickets a provision that they are free to refuse their services to 
anyone whom they may choose to reject, although, in practice, this 
privilege is never exercised.** 

The fact that a defendant is a common rather than a private 
carrier of passengers becomes important to the application of the 


such could do no more than require the production of evidence sufficient to cast 
a reasonable doubt upon the existence of the presumed facts. Unfortunately, 
Professor Thayer was primarily concerned with establishing his general thesis and 
did not pay much, if any, attention to the minutia of its application. It seems 
apparent, however, that the doubt which the defendant must create in order 
to rebut the presumption is, at least, a doubt as to the inferences to be drawn 
from trustworthy rebutting testimony. There is nothing in Professor Thayer’s 
writings to indicate that he believed that the doubt might be as to the truth of 
testimony which, if true, would prove the nonexistence of the presumed fact or 
make its existence doubtful. It is impossible to believe that a man so practical 
and intelligent as Professor Thayer could have believed that every presumption 
may be overthrown by testimony which both court and jury regard as unworthy 
of credit and which, therefore, would amount to what Professor Morgan calls 
“no more than a form of words”. A presumption capable of being destroyed by 
such testimony is obviously at the mercy of intelligent perjury. 

43 See Davis, AERONAUTICAL LAw (Supp. 1933). The author argues that, 
since no case has held that an airplane accident raises a presumption of negligence 
against a private carrier, it should not raise a presumption against a common 
carrier. He cites, however, no case in which the court has so held in an action 
against a private carrier by air. The existence of such a distinction is suggested 
by the many cases in which, before applying the maxim, the court has gone out 
of its way to hold that a carrier is a common carrier, although it had reserved 
in its ticket the right to reject at its pleasure anyone as a passenger. See cases 
cited in note 44, infra. But in Wilson v. Colonial Air Transport, 1931 U. S. Av. R. 
109, aff'd, 278 Mass. 420, 180 N. E. 212, 1932 U. S. Av. R. 139, the court held 
that such a carrier was not a common carrier and, therefore, refused to apply 
the maxim, because it did not appear that the persons to whom the inspection 
of the plane was entrusted were the defendant’s servants and not independent 


contractors for whose inspection the defendant-company would have been respon- 


sible had it been a common carrier. 

44 The attempt of such aviators to secure immunity from liability has in several 
federal cases been defeated by holding that such provisions in the tickets issued 
by them do not prevent them from being common carriers. See Allison v. Standard 
Air Lines, 1930 U. S. Av. R. 292, 297 (S. D. Cal.); Law v. Transcontinental Air 
Transport, 1931 U. S. Av. R. 205 (E. D. Pa.). 
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maxim in only one particular.** A common carrier cannot, like a 
private carrier, relieve itself from liability by committing the 
preparation and maintenance of its roadbed, vehicles, or premises 
to a contractor no matter how obviously independent. So, too, 
it is not relieved from liability to its passenger for the manner 
in which any part of its functions are performed by an independent 
contractor. Therefore, where the action is against the common 
carrier it is immaterial whether the airplane is built, inspected, or 
operated by a servant of the company or by a contractor with it. 
On the other hand, if the defendant is a private carrier, the acci- 
dent may be such as to make it doubtful whether it is due to the 
manner in which the plane is flown by the defendant or his servant, 
or to the manner in which it was built or inspected by an independ- 
ent contractor and, therefore, whether he or the contractor is 


45 Under the English law every bailee had the burden of showing that the 
chattel bailed to him had been lost or injured without fault on his part. As late 
as 1919 this rule was applied to an agistment in Coldman v. Hill, [1919] 1 K. B. 
443. The only peculiarity of the bailment to a common carrier was that the 
carrier could exonerate himself only by proving certain causes of the loss or injury. 
On the other hand, American courts, having accepted as universal the principle that 
liability could not be imposed unless negligence was proved, were put to the 
necessity of creating a presumption of negligence from the mere fact of loss or 
injury of the chattels while in the bailee’s hands; otherwise a bailor’s right to 
recover against a negligent bailee would often be merely illusory since, the goods 
being in the exclusive possession of the bailee, the bailor rarely could know how 
the loss or injury had occurred save through information received from his bailee. 
See Note (1919) 68 U. or Pa. L. Rev. 179-81. While the English rule applied 
only to bailees of chattels, the factual analogies between the carriage of goods 
and the carriage of passengers have led American courts to recognize the same 
presumption against both. It seems clear that in doing so they acted properly. 
The only reason to presume negligence against a carrier of goods and so to require 
him at the least to show facts compatible with care is because the goods are en- 
trusted to his custody under circumstances which preclude any opportunity in 
the bailor to know or ascertain what the bailee does with them. Once within 
the carrier’s vehicle, the passenger entrusts his safety to the carrier as fully as a 
consignor of goods entrusts them to his carrier. A railroad passenger has no 
greater knowledge of the manner in which the train is run than has a consignor 
of the manner in which the train which contains his goods is operated. Since 
the passenger of a private carrier has no greater opportunity for knowing how 
the omnibus or plane is operated than has a passenger in a similar vehicle of a 
common carrier, and since the presumption expressed in the maxim, res ipsa loquitur, 
is based on the inability of the passenger to show the actual cause of the acci- 
dent, it should apply as fully to a private carrier as to a public carrier, except 
insofar as the private carrier may exonerate himself from liability for the bad 
condition of his equipment by showing that its construction or maintenance had 
been entrusted to an independent contractor. 


] 
] 

] 

] 
| 


1934] AVIATION UNDER THE COMMON LAW 237 


responsible. Where it is as probable that the accident is due to 
faulty flying as to the faulty condition of the plane, it would seem 
that the aviator should at least be required to show that the 
accident was due to the latter of the two causes. 

It is submitted, however, that the tendency, so strongly marked 
in the later English cases, to forbid one indulging in a dangerous 
activity to relieve himself from liability by turning the whole 
matter over to an independent contractor is clearly desirable and 
nowhere more desirable than in aviation. Whatever the future 
may hold, it is certain that today flying can be made safe only 
by the most meticulous care in the construction and inspection of 
planes. Those who choose to fly and to invite others to share in 
their flight should bear the responsibility of these essential pre- 
cautions. Nothing is more difficult to prove than that the selection 
of independent contractors is improper. If aviators do not choose 
to see to the safeguards themselves, they should have every in- 
centive to make certain that the work is done not only properly 
but by persons of sufficient financial responsibility to pay for 
any damage resulting from their carelessness. And there is no 
greater incentive than fear of liability. ; 

Francis H. Bohlen. 
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THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1933 * 


ROM Marshall’s day to this the pages of the Supreme Court 
Reports present a cinematograph of the movements of our so- 
ciety, revealing, under our “ peculiar jurisprudence ’’, the clash of 
forces in terms of ordinary lawsuits resolved by the judicial proc- 
ess. Already the substance of Supreme Court decisions begins to 
bear the aspect of these times. Subtly the impregnating intellectual 
climate of an era also affects the Court. This is so by the very 
nature of our Constitution, by virtue of the vague concepts that 
have to be applied and the “ moods’”’* that have to be conveyed 
—a very different thing, be it noted, from the shallow implications 
of Mr. Dooley’s “ th’ supreme coort follows th’ iliction returns.” 
But the influence of a period manifests itself no less within that 
procedural framework of the Court which is the special theme of 
this series.? For the Court’s mode of doing business is ultimately 
determined by the business to be done. Shifting elements in the 
amount and character of litigation coming to the Court create new 
problems for which it is the function of procedure to ae new 
solutions or to adapt old ones. 


I 


The dominant item in the Court’s balance sheet at the last term 
is the sharp increase in the total amount of business finally dis- 
posed of. No less than 1021 cases were cleared through the ap- 
pellate docket, 115 more than at any previous term in the Court’s 


* For aid in some of the more burdensome aspects of the investigation under- 
lying this paper, we are indebted to Messrs. William H. Abell, Thomas M. Cooley, 
2d, and Nelson P. Rose, of the third-year class of the Harvard Law School. 

1 See L. Hand, J., in David Reeves, Inc. v. Anderson, 43 F.(2d) 679, 682 
(C. C. A. 2d, 1930). 

2 See Frankfurter and Landis, The Supreme Court Under the Judiciary Act 
of 1925 (1928) 42 Harv. L. Rev. 1, reviewing the 1923 to 1927 terms inclusive; 
The Business of the Supreme Court (1929) 43 id. 33; (1930) 44 id. 1; (1931) 45 
id. 271; (1932) 46 id. 226; Frankfurter and Hart (1933) 47 id. 245. 
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history.* The rising tide of litigation which had threatened the 
Court before the passage of the Judiciary Act of 1925 * was ar- 
rested under the new dispensation created by that Act. The last 
term is the first to show a notable increase in the volume of busi- 
ness coming before the Court.’ Here is a symptom of new pres- 
sures calculated to strain the capacity of the recently devised 
arrangements. 

To be sure the Court has given ample evidence of its ability to 
accommodate itself to the increased burdens thus far imposed upon 
it. Last year’s rise in the total amount of business finally dis- 
posed of reflected a rise in both the number of appeals and of pe- 
titions for certiorari. Of the former the total of 95 at the 1932 
term was swelled to 128; of petitions for certiorari there was an 
increase from 797 to 880. No proportionate increase was shown, 
however, either in the number of cases in which oral argument 
was heard ° or in those in which ultimately an opinion was writ- 
ten.” The explanation lies in the sifting process to which all ap- 
pellate litigation in the Court is now subjected. Whereas at the 
1932 term the Court disposed of 38 appeals upon the jurisdictional 
statement filed in compliance with Rule 12, at the 1933 term there 
were 58 such dispositions. And whereas during the previous term 
it granted 148 petitions for certiorari out of 797, at the last term 
it granted only 148 out of 880. 

The net result in the number of cases decided by full opinion, 
in comparison with the four preceding terms, is shown in Table 
I. Only 179 cases were so decided, eight less than the year before. 


8 See Table VI. See also note 5, infra. : 


* Act of Feb. 13, 1925, 43 STAT. 936, 28 U.S. C. A. §§ 344-50 (1928); FRANK- 
FURTER AND LANDIS, THE BUSINESS OF THE SUPREME Court (1927) c. VII. 

5 The respective totals for the terms since (and including) that of 1925, are as 
follows: 852, 884, 844, 808, 791, 893, 883, 906, 1021. 

6 The total number of cases argued or submitted on the merits, and finally 
disposed of, was 210. Of these, 24 were cases decided in conjunction with some 
other case, giving a net total of 186 arguments heard, excluding double arguments 
and rearguments. The corresponding figure for the 1932 term was 180, for the 
1931 term, 187. See Frankfurter and Hart, supra note 2, at 252. Two cases were 
finally disposed of, without argument, on the grant of certiorari, and 58 appeals 
were disposed of upon the jurisdictional statement. 

7 Table I shows the number of cases decided by full opinion. This figure, 179, 
includes some cases decided in conjunction with others. Table VIII shows the 
number of opinions of the Court which were delivered. This figure, 158, includes 
six opinions in cases on the original docket. 
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TABLE I 


ADJUDICATIONS ON APPELLATE DOCKET 


Adjudications by Full Opinion 


1929 1930 1931 
Affirmed 73 II5 87 
Reversed 67 106 
Dismissed * 6 
Questions Answered i0 
Miscellaneous 3 


Total 235 


Adjudications Per Curiam § 


Affirmed 

Reversed 

Dismissed 

Questions Answered 
Miscellaneous 


Total 


Affirmed 

Reversed 

Dismissed 
Questions Answered 
Miscellaneous 


Total 


* Including petitions for certiorari dismissed by full opinion. 

+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc. 
§ Excluding petitions for certiorari disposed of per curiam. 

t Excluding four cases (Nos. 18, 19, 20, 21), affirmed by an evenly divided 
court, which were set down for argument at the 1934 term on petition for rehear- 
ing. See 290 U.S. 591 (1933), 292 U.S. 612 (1934). 
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By strict insistence upon a preliminary showing of the right of 
each case to a place upon the calendar for oral argument and 
consideration on the merits, and by strict application of its canons 
of exclusion, the Court for the fourth successive year was able to 
keep abreast of its docket.* Once again every case ready for ar- 
gument was argued, and every argued case was decided before 
adjournment.® One appeal was decided by full opinion in which 
probable jurisdiction was noted as late as April 30, scarcely five 
weeks before the close of the term.*° And apparently this degree 
of despatch was achieved without undue pressure. Although the 
term ran a week longer than in recent years,’ the Court was in 
session only 15 weeks, the same as at the 1933 term, and one week 
less than at the 1930 and 1931 terms. During two of these 15 
weeks the Court was compelled to adjourn on a Thursday for 
want of cases on the day calendar ready for argument.** 
Continued growth in the volume of litigation, however, promises 
to enlist all the resources of despatch at the Court’s disposal. 
The Court now concludes summarily a large percentage of its 
cases upon printed papers. Inevitably the denial of certiorari or 
the summary dismissal of an appeal as unsubstantial reflects, how- 
ever unconsciously, the exigencies of the docket. But there is no 
reason to suppose that the Court pursues such opportunism as a 
deliberate policy.** To do so would be unfortunate. Opportu- 


8 See Frankfurter and Hart, supra note 2, at 248-49. 

® Four cases, affirmed per curiam by a divided Court, remain on the calendar 
on petition for rehearing. See 292 U.S. 612 (1934). In addition, 28 cases in 
which certiorari was too recently granted, and 10 appeals in which the jurisdictional 
statement was too recently submitted, to permit of argument upon the merits were 
carried over to the 1934 term—together with 45 petitions for certiorari, three 
appeals, and two certificates docketed or filed but not yet submitted to the Court 
in any way. The total residue of g2 cases is 18 less than the number carried over 
from the 1932 term, which heretofore was itself the lowest figure in the modern 
history of the Court. ° 

10 Lee v. Bickell, 292 U. S. 415 (1934). This case was advanced for argument. 
See (1933) Sup. Cr. J. 212. Several cases in which certiorari was granted or 
probable jurisdiction noted on April 9, the last preceding opinion and motion day, 
were reached for argument and decided in due course. 

11 The term consisted of 35 weeks, of which 20 were in recess. Cf. Frankfurter 
and Hart, supra note 2, at 252-53. | 

12 See (1933) Sup. Cr. J. 202 (April 5, 1934) ; id. 231 (May 10, 1934). 

18 The percentage of petitions for certiorari granted at the last term was 16.8%, 
a drop from that of 18.5% at the 1932 and 1931 terms and 21.9% at the 1930 term. 
At the 1928 term, however, the figure was 15.3% and at the 1924 term 14.5%. 
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TABLE II 
CouRTS FROM WHICH CAsES CAME 


1929 1930 1931 
District Courts 43 40 
Affirmed 31 30 
Reversed 8 
Dismissed 
Miscellaneous 


Circuit Courts oF APPEALS 
Affirmed 
Reversed 
Dismissed 
Questions Answered 
Miscellaneous 


Hicuest STATE Courts 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court or APPEALS, DISTRICT 
oF COLUMBIA 


Affirmed 

Reversed 

Dismissed 

Questions Answered 


SUPREME Court, 
oF COLUMBIA 


Affirmed 
Reversed 
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1932 1933 
41 39 
18 21 
19 10 
4 5 
3 
81 149 94 107 116 
32 57 45 52 54 
37 76 31 49 58 
8 II 7 
I 2 5 fe) I 
88 81 102 70 102 
26 20 23 22 31 
| 16 16 28 10 19 
46 44 5! 38 52 
4 6 7 2 
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TABLE II (continued) 


1929 1930 1931 
Court oF CLAIMS 11 5 10 12 7 


Affirmed 6 17 4 6 2 
Reversed 3 7 5 3 2 
Dismissed I ° ° I 
Questions Answered I I 3 2 


CourT oF CUSTOMS AND 
PATENT APPEALS 0 0 0 2 0 


Affirmed 


PHILIPPINE SUPREME CouURT 0 

Affirmed I fe) 
Dismissed fe) fe) 
Miscellaneous fe) 
Total 


TABLE III 


ExTENT oF DISCRETIONARY REVIEW 


1929 1930 1931 
Obligatory Jurisdiction 110 131 125 104 132 
Discretionary Jurisdiction 109 176 137 143 138 


Total 219 


Obligatory Jurisdiction 
Discretionary Jurisdic- 
tion 49.8% 52.3% 57.9% §1-1% 


50.2% 


0 
re) 
270 
270 
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nism easily shades into caprice, and the privilege of a hearing be- 
fore the highest tribunal ought not even to appear adventitious. 
Nor will so simple an expedient accommodate progressive increase 
in the number of cases soliciting a hearing; the task of passing 
upon solicitations will absorb too much of the time available for 
hearings. 

The selective processes of the Court have a double task: not 
only to facilitate the handling of less important cases with a mini- 
mum of effort, but to discourage the filing of such cases in the first 
instance. Here enters, of course, a critical factor—the degree 
of professional skill and esprit which the Court is able to com- 
mand from the lawyers who practice before it. Specially is it de- 
pendent upon the law officers of the Government; the Government 
has become a party to upwards of one out of every four cases.’* 
At the last term there was an apparent relaxation in the disciplined 
restraint with which the Government heretofore has regulated its 
own resort to the Court.’* Such restraint must increasingly be one 
of the chief professional safeguards, transcending statutory re- 
quirements and prohibitions, against the recurrence of another 
case-jam in the Court’s history. 

The avoidable burden placed upon the Court by cases which 
ought never to be brought before it at all is decisive in any specu- 
lation upon the Court’s future docket. Further rigorous effort 
to eliminate such cases will be the first consequence of an enlarged 
docket. The possibility of more frequent imposition of penalties 
for frivolous appeals,’* or the introduction of a system of substan- 


14 Thus, the Government last year was party to 382 petitions for writ of 
certiorari. 

15 The proportion of cases in which the Government was successful in petition- 
ing for certiorari was strikingly lower than at any of the three previous terms for 
which comparable figures are available. Certiorari was granted at the Govern- 
ment’s petiticn in 30 out of 68 cases, or 44%. The corresponding figures for the 
1932 term are 42 out of 46 cases, or 91%; for the 1930 term, 47 out of 61, or 77%; 
and for the 1929 term, 42 out of 51, or 82%. It should be noted, however, that 
these figures do not take into account the fact that two or more cases frequently 
involve the same question and so stand or fall together. Adjusting for this factor, 
the Government at the 1933 term petitioned successfully in 25 out of 44 cases, 
or 57%. 

16 Cf. Slaker v. O’Connor, 278 U.S. 188 (1929) ; Roe v. Kansas ex rel. Smith, 
278 U. S. 191 (1929), Note (1929) 43 Harv. L. Rev. 113. These two precedents 
for penalizing frivolous appeals have not since been followed. Cf. Judicial Code 
§ 237(c), as amended, Act of Feb. 13, 1925, 43 STAT. 936, 938, 28 U.S. C. A. § 344 
(1928). 
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TABLE IV 
Mope or ARRIVAL 


1929 1930 
District Courts 


Appeal 29 


Crrcu1t Courts oF APPEALS 
Appeal 
Certiorari 
Certificate 


HicHEST STATE CourRTS 
Appeal 
Error 
Certiorari 


Court OF APPEALS, DIsTRICT 
oF COLUMBIA 


Certiorari 
Certificate 


SUPREME Court, District 
oF COLUMBIA 


Appeal 


Court oF CLAIMS 
Appeal 
Certiorari 
Certificate 


Court or CUSTOMS AND 
PATENT APPEALS 


Certiorari 


PHILIPPINE SUPREME COURT 


Certiorari I I 2 fe) 


Total 219 307 262 247 


245 


270 


* Including cases originally before the Court on certificate but in which the 


Court ordered the entire record to be transmitted to it. 


| 
3 I 5 I 2 | 
70 133 80 IOI 112 
8 15* 9 5 2 
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tial costs to discourage unwarranted applications, may have to be 
canvassed. These are devices which partly explain and partly 
reflect the sturdier, less slovenly administration of law in Eng- 
land.** Our own traditions and temper are still too easy-going for 
the extensive penalization of professional slackness and the sport- 
ing theory of litigation. Moreover, the peculiar problems of the 
Supreme Court do not yield to a single, simple remedy. Their 
elements, the scope and ramifications of the difficulties, can best 
be understood by separate study of the two principal modes of 
access to the Court,’* review by appeal and by petition for writ of 
certiorari. 

The procedural device by which the Court safeguards itself 
against profitless inroads upon its time due to unsubstantial or 
mistaken appeals is embodied in Rule 12, adopted to be effective 
July 1, 1928.*° This rule requires a preliminary showing (upon 
printed papers and without oral appearance) that the appeal is 
one within the “ jurisdiction ” of the Court. If the showing fails, 
the appeal will be dismissed upon the jurisdictional statement. 
If it is sufficient or doubtful, probable jurisdiction is either noted 
or further consideration of the jurisdictional question is postponed 
to the hearing upon the merits, whereupon the case is placed upon 
the calendar for oral argument. : 

Beyond doubt Rule 12 is effective in securing the speedy dis- 
position of appeals which reach the Court, where such disposition 
is desirable. Of the 128 appeals filed at the last term, 58 were dis- 
posed of upon the jurisdictional statement. Eight of these were 
summarily affirmed upon the merits,”° one reversed,” and 49 dis- 


17 The English system of costs is admirably discussed by Professor Goodhart 
in his Essays IN JURISPRUDENCE AND THE COMMON LAw (1931) 190-225. For the 
defects and difficulties of contemporary English justice, see the recent discussions in 
Parliament, 94 H. L. Des. 56 (Oct. 31, 1934) ; 293 H. C. Des. 459 (Nov. 1, 1934). 

18 Only four cases came to the Court last year by certificate. In two the ques- 
tion was answered by full opinion; in the others the certificate was dismissed. 

19 See 275 U. S. 603-04 (1928). 

20 The distinction between an appeal affirmed on the jurisdictional statement 
and one dismissed for want of a substantial federal question is obscure. Both 
orders involve an adjudication that the claim asserted is without merit. In the 
latter case, supposedly, the lack of merit is so plain as to amount to want of juris- 
diction; in the former it is sufficient to furnish jurisdiction, although insufficient 
to justify presentation on briefs with oral argument. 

21 Danciger Oil & Ref. Co. v. Smith, 290 U. S. 599 (1933) (reversed because 
moot). 
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missed for defect of jurisdiction. Of the 70 cases which survived 
this preliminary sifting, only nine had thereafter to be dismissed 
on account of jurisdictional defects — that is to say, to be dis- 
posed of otherwise than by affirmance or reversal on the merits. 
In six of these the jurisdictional question had been marked as 
doubtful and further consideration thereof postponed to give an 
opportunity for oral argument; * in a seventh ** the appeal be- 
came moot pending decision.** This record again abundantly 
vindicates the operation of the rule; encroachment upon the 
Court’s time in reading briefs and listening to oral argument in 
mistaken appeals has been substantially reduced. 

In discouraging the taking of such appeals in the first instance, 
however, Rule 12 has been less successful. The proportion of 
cases dismissed on the jurisdictional statement was extraordinarily 
large, more than 37 per cent. Encroachment upon the Court’s 
time in disposing of mistaken appeals upon the printed papers 
thus remains a serious problem—the more serious because 
there had been ground to hope for improvement at the last term. 
Finding itself similarly harassed by fruitless appeals, the Court 
at the 1931 term had modified its procedure by requiring the show- 
ing of probable jurisdiction to be made in the first instance to the 
judge authorized by law to allow the appeal — in effect to a judge 


22 In Utley v. St. Petersburg, 292 U. S. 106 (1934), an opinion was written 
explaining that the federal question presented was not only unsubstantial but that 
the judgment of the state court could be rested upon an adequate non-federal 
ground. Illinois Bell Tel. Co. v. Lindheimer, 292 U. S. 151, 176 (1934), was a 
cross-appeal by the successful party below disposed of in the opinion upon the 
principal appeal. The remaining four appeals were dismissed in per curiam orders, 
stating the defect of jurisdiction and citing authorities. 

23 United States v. Ohio, 292 U. S. 498, 501 (1934), a cross-appeal disposed of 
in the opinion in the principal appeal. 

24 In one of the two remaining cases, Columbus Gas & Fuel Co. v. Public Util. 
Comm., 292 U. S. 398 (1934), the Court, after hearing argument for three hours, 
dismissed the appeal for the want of a final judgment. 291 U. S. 651 (1934). The 
appellant thereupon went into the state supreme court and had the judgment made 
final by a munc pro tunc order, and then filed a new appeal and a petition for re- 
hearing in the old appeal. The Court denied the petition for rehearing, and the 
case was reargued and decided on the new appeal. 292 U. S. 603 (1934); (1933) 
Sup. Cr. J. ii, 181, 185, 207, 218, 219, 235. In Norumbega Co. v. Bennett, 290 
U. S. 598 (1933), the Court cut short the appellant’s argument and ordered the 
district court to dismiss the complaint “for the want of a substantial federal 
question.” 
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TABLE V 


PETITIONS FOR CERTIORARI * 


1929 

Granted 133 
Denied 552 
Denied for Failure to File 

in Time 
Dismissed on Motion 
Dismissed per Stipulation 
Dismissed Pursuant to 

Rules of Court 
Denied for Lack of Juris- 

diction 
Stricken from Files 
Total 


1930 1931 
159 137 
59° 


TABLE VI 


APPELLATE BUSINESS FINALLY DISPOSED OF 


1929 
Adjudications 219 


Cases Disposed of without 
Consideration 13 


Petitions for Certiorari De- 
nied and Dismissed 559 


Total 791 


1930 1931 1932 
307 262 247 


19 20 10 19 


567 601 649 732 
893 883 906 1021 


* Exclusive of appeals treated as petitions for certiorari under the provisions 
of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opinion 
of the Court, of petitions for certiorari, when denied, filed in cases in which review 
by appeal was also sought, and of petitions for certiorari granted to enable reversal 


of a case without consideration. 


The disposition of these petitions has been 


excluded from this table in order to prevent duplication in the statistics. 
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of the court from which the appeal is taken.”” We have no means 
of ascertaining how many appeals were actually prevented from 
reaching the Court last year as a result of this preliminary sifting. 
The effect of the innovation can be judged only by the fate of 
cases which did get there. So judged, the reform thus far is 
barren.”° 

The matter can be made more specific by further analysis of 
the appeals dismissed upon the jurisdictional statement. All but 
four *” of the 49 cases came from state courts. The problem is 
therefore predominantly a problem of interpretation and applica- 
tion of Section 237 of the Judicial Code.** The important group 
of cases reviewable by appeal under that section ** are those 
“ where is drawn in question the validity of a statute of any state, 
on the ground of its being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision is in favor of its 
validity.” 

Clarification of the meaning of this provision is undoubtedly a 
great desideratum. Adequate theoretical discussion of its require- 
ments is lacking. Opinions of the Court elucidating it have been 
infrequent; answers to a host of questions have to be deduced 
from study of per curiam orders which take on meaning, if at all, 
only in the light of lower court opinions and inaccessible briefs 


25 See 285 U.S. iv (1932); Frankfurter and Landis, supra note 2, 46 Harv. L 
Rev. at 234-36. 

26 At the 1932 term, 41 out of 98 appeals, or 42%, were dismissed upon the 
jurisdictional statement. The five-year average, however, since the introduction 
of Rule 12, was substantially lower. From 1928 to 1932, 179 out of 510 appeals, 
or 35%, failed to make the requisite proof of jurisdiction. See Frankfurter and 
Hart, supra note 2, at 262-63. 

27 Cobb v. Department of Public Util., 290 U. S. 707 (1933) (dismissal for 
failure to comply with Rule 12(1) and Rule 13(9) in appeal from district court) ; 
New York Tel. Co. v. Maltbie, 291 U. S. 645 (1934) (appellant not entitled to 
prosecute appeal from district court decree in its favor) ; Missouri v. Missouri Pac. 
Ry., 292 U. S. 13 (1934) (direct appeal from district court under repealed statute) ; 
Assiniboine Indian Tribe v. United States, 292 U. S. 606 (1934) (construction of 
special act for review of decisions of Court of Claims). 

28 43 STAT. 936, 937, 938 (1925), 28 U.S. C. A. § 344 (1928). 

29 Section 237(a) provides also for review by appeal of state court cases “ where 
is drawn in question the validity of a treaty or statute of the United States, and 
the decision is against its validity.” 28 U. S. C. A. §344 (1928). None of the 
appeals from state court decisions at the last term sought to come up under this 
provision. 
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TABLE VII 


SuBJECT MATTER OF PETITIONS FOR CERTIORARI 
DuRING 1933 TERM 


Denied 
~ Granted or Dismissed Total 


Admiralty . 6 25 31 


Antitrust Laws 4 ° 4 


Bankruptcy 7 49 56 


Bill of Rights 
Commerce Clause 


1. Constitutionality of Federal Regula- 
tion 


2. Constitutionality of State Regulation 
3. Construction of Federal Regulation 


a. General 


b. Federal Employers’ Liability 
Act and Related Acts 


Common-Law Topics 


Constitutional Law § 

Construction of Miscellaneous Statutes 
1. Federal 
2. State 


Crimes and Forfeitures * 


§ Not otherwise classified. 
* Exclusive of cases under the Prohibition Acts. 
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TABLE VII (continued) 


Denied 
Granted or Dismissed Total 


Due Process and Equal Protection 


1. Regulation of Economic Enterprise 
2. Relating to Procedure 


Full Faith and Credit 

Immigration and Naturalization 
Impairment of Contract 

Indians 

International Law 

Jurisdiction, Practice and Procedure 


1. Supreme Court 


2. Inferior Courts 
Land Laws 
National Banks 
Patents, Copyright and Trademarks 
Prohibition Acts 
Separation of Powers 
Suits Against Government 
Suits by or Against States 
Taxation 
1. Federal 


2. State 
Total 


3 10 13 
I 5 
3 16 19 
° 5 5 
° 4 
4 4 
7 48 55 
I 3 4 | 
3 8 II 
otal 36 40 
6 7 
I I 2 
7 22 Sy 
I I | 
53 146 199 
3 26 29 
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and records.** Numerically, however, cases dismissed for failure, 
in a technical sense, to satisfy the terms of Section 237 are rela- 
tively unimportant. Last year they constituted only 13 of the 45 
cases from state courts. These were cases in which counsel mis- 
took his remedy, in which the proper mode of review, if any, was 
certiorari and not appeal. Pursuant to almost uniform practice 
in such cases, the Court’s order of dismissal read simply “ for 
the want of jurisdiction”, without further explanation or citation 
of authority.** Pursuant to the mandate of Congress, the Court 
in every such case treated the appeal papers as a petition for writ 
of certiorari; ** in each case it proceeded to deny the petition. 


30 The important decisions in King Mfg. Co. v. Augusta, 277 U.S. 100 (1928), 
and Sultan Ry. & Timber Co. v. Department of Labor, 277 U. S. 135 (1928), that 
municipal ordinances and administrative orders “legislative in character” are 
“statutes of any state” within the meaning of § 237 have, of course, occasioned 
little difficulty in application, although their effect in extending the scope of obliga- 
tory review to a class of cases frequently trivial in character has been unfortunate. 
On the other hand, considerable uncertainty has attended the holdings in Jett Bros. 
Co. v. Carrollton, 252 U. S. 1 (1920), and Citizens’ Nat. Bank v. Durr, 257 U. S. 
99, 106 (1921), that unconstitutional applications of general tax laws by assessing 
bodies are simply “exercises of authority” reviewable only by certiorari. Cf. 
Indian Terr. Illuminating Oil Co. v. Board of Equalization, 287 U.S. 573 (1932), 
288 U. S. 325 (1933); see note 36, infra. Confusion, in particular, attends the 
scope of the ruling in Dahnke-Walker Co. v. Bondurant, 257 U. S: 282 (1921), 
permitting an appeal where neither the construction of the statute nor its validity 
as so construed is in question, dispute turning only on a subsidiary issue decisive 
of the application. In the Bondurant case itself, a statute requiring foreign cor- 
porations to comply with certain conditions of doing business was admittedly 
inapplicable to corporations engaged solely in interstate commerce; the question 
was whether the business of the particular company was interstate. Compare Fiske 
v. Kansas, 274 U. S. 380 (1927), in which the validity of a state criminal syn- 
dicalism act as construed to apply to particular conduct of the defendant was, in 
a genuine sense, brought into question. Plainly, wherever even the broadest and 
most innocuous of general statutes is theoretically controlling, specious statement of 
an issue of constitutional right in terms of the validity of the statute as applied is 
possible — save when, as in the Jett case, administrative action non-legislative in 
character intervenes. How far the Court will permit the device in the Bondurant 
case to be carried it has not made clear. Study even of briefs and lower court 
opinions in per curiam decisions is of limited help, for it is often impossible to 
determine whether a given appeal failed because an appeal in no possibility would 
lie, or simply because counsel failed to raise his point artistically. Cf. Citizens’ 
Nat. Bank v. Durr, 257 U.S. at 106; Brandeis, J., dissenting, in Dahnke-Walker 
Co. v. Bondurant, 257 U.S. at 298-300. ; 

81 In the single exception, Miller v. Board of County Comm’rs, 290 U. S. 586 
(1933), citation showed that the bearing of the Jett case, supra note 30, had 
escaped counsel. 

82 Judicial Code § 237(c), as amended, 43 Stat. 936, 938 (1925), 28 U.S. C. A. 
$ 344 (1928); cf. Longest v. Langford, 274 U. S. 499 (1927). 
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This statutory alternative prevents the prevailing uncertain- 
ties as to the scope of appeal from working injustice to litigants.** 
Nor can such uncertainties be fairly said to have been responsible 
for the filing of most of the appeals dismissed “ for want of juris- 
diction ” last year. Seven of the 13 cases suffered from the most 
egregious of all possible defects—-the absence of any statute 
whatever, the validity of which was asserted to be in question; * 
two others stood on substantially the same footing, with but the 
flimsiest of attempts to make it appear that the validity of a stat- 
ute was involved.** In only four cases was there a question of any 
difficulty.*° State court judges thus failed to stop even the most 


83 See also the provision of § 237(b) authorizing certiorari in cases where ap- 
peal would also lie. Considerations which may induce counsel to choose certiorari 
even when appeal is available are discussed in 5 HUGHES, FEDERAL PRACTICE JURIS- 
DICTION & PROCEDURE (1931) §$§ 3332-34. 

84 Diven v. Sieling, 290 U. S. 587 (1933) ; Aker v. Aker, 290 U. S. 587 (1933); 
Agles v. Stolze Lumber Co., 290 U. S. 604 (1933) ; Griffin v. McCarthy, 291 U. S. 
653 (1934); Silsby v. Louisiana, 292 U.S. 599 (1934); Braverman v. Terrill Bond 
& Mtge. Co., 292 U. S. 600 (1934); Roberts v. Washington Trust Co., 292 U. S. 
608 (1934). The Diven, Aker, and Silsby cases were proceedings in forma pauperis; 
hence the appeal papers, being unprinted, are not available. 

‘85 Hunt v. Texas, 290 U. S. 586 (1933); Craft v. Hirsh, 291 U. S. 644 (1934). 

86 Klopstock & Co. v. United Fruit Co., 290 U. S. 593 (1933), involved the 
question whether a state statute of limitations or a provision of the Interstate 
Commerce Act was applicable to an action in the state courts for damages to an 
interstate shipment. This might have been said to raise a question of the validity 
of the state statute as construed to apply to such an action, although the real ques- 
tion concerned the proper construction of the federal statute. It is not clear 
whether the appellant’s. case failed because it was stated in the latter form, or be- 
cause it could not have been successfully stated in any form. See note 30, supra. 
In Miller v. Board of County Comm’rs, 290 U. S. 586 (1933), the Court applied 
the doctrine of Jett Bros. Co. v. Carrollton, supra note 30, although the im- 
mediate complaint of the taxpayer was directed not to any “exercise of author- 
ity” by the assessor but to a construction of state statutes preventing, it was 
alleged, a proper hearing upon the assessment. South Pasadena v. San Gabriel, 292 
U. S. 602 (1934), was an attack upon the validity of a zoning ordinance forbidding 
the erection of waterworks on property in the appellee city owned by the appellant 
city. Presumably the appeal failed because a municipal corporation has no stand- 
ing to assert rights under the Fourteenth Amendment. Pawhuska v. Pawhuska Oil 
Co., 250 U. S. 394, 397-99 (1919). But ordinarily the Court terms this defect a 
“want of a substantial federal question ”, citing the cases so deciding. Cf. Jefferson 
County v. Hard, 290 U. S. 598 (1933). Most puzzling of all is New York ex rel. 
Blagden v. Lynch, 292 U. S. 602 (1934), involving an attack upon the validity of 
the New York income tax statutes as applied to the profits received by a nonresident 
from sale of a seat on the New York Stock Exchange. There is ground for doubt 
whether the federal question had been properly raised in the state court; but the 
Court’s order of dismissal assigned no such reason. The statement as to juris- 
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TABLE VIII 
DISTRIBUTION OF OPINIONS 
Opinions of the Court 


1929 1930 1931 1932 1933 
Taft * 5 
Hughes * 14 27 25 
Holmes ° 20 22 
Van Devanter 9 5 
McReynolds 14 13 
Brandeis 16 18 
Sutherland 14 19 
Butler 19 16 
Sanford # 6 
Stone 17 
Roberts # 
Cardozo ° 
Total 134 


Concurring Opinions 


‘Taft * 
Hughes * 
Holmes ° 
Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 
Roberts # 
Cardozo ° 
Total 


wl 
moonloooooon 


Dissenting Opinions 


Taft * 
Hughes * 
Holmes°® . 
Van Devanter 


oon | 
ono | 
ol | 


* Mr. Chief Justice Taft did not sit after Dec. 9, 1929, and resigned on Feb. 3, 
1930. On Feb. 24, 1930, Charles Evans Hughes took his seat as Chief Justice. 

© Mr. Justice Holmes retired on Jan. 12, 1932. On March 14, 1932, Mr. 
Justice Cardozo succeeded him. 

# Mr. Justice Sanford died on March 8, 1930. On June 2, 1930, he was suc- 
ceeded by Mr. Justice Roberts. 
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TABLE VIII (continued) 
1929 1930 1931 1932 1933 


McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 
Roberts # 
Cardozo ° 


Total 


— 


wi 


Total Opinions Delivered 


Taft * 5 
Hughes * 14 
Holmes ° 24 
Van Devanter 9 
McReynolds 14 
Brandeis 18 
Sutherland 15 
Butler 19 
Sanford # 6 
Stone 26 
Roberts # vn 
Cardozo ° 


Total 150 
Dissenting Votes 


Taft * 
Hughes * 
Holmes ° 
Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 
Roberts# 
Cardozo 


Total 
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obviously ill-advised appeals; *’ it is not surprising that they 


were ineffective in resolving more substantial difficulties. 

The bulk of mistaken appeals suffer from defects which would 
be no less fatal upon certiorari than they were upon appeal. Of 
these the significant group—last year, 26 cases **—are those 
failing “for the want of a substantial federal question”. In per 
curiam orders dismissing appeals on this ground, the Court’s uni- 
form practice is now to append citations indicating why the par- 
ticular federal question presented is not “substantial”; *® the 
order, of course, has the full force of an adjudication.*° Dispo- 
sition of such,cases, manifestly, involves no issues of technical 
“jurisdiction”; it involves the substance of federal law, most 
often of federal constitutional law. The procedural justification 
of the practice is the necessity that the Court’s time be not bur- 
dened by recanvass of matter already settled. Yet inevitably the 
process signifies more than this. Examination of appeal papers 
and state court opinions discloses in these per curiams the same 
phenomena of movement and growth that are characteristic of 
all case law. In most instances the issue could fairly be regarded 
as settled; in a few there was perhaps doubt; in all, there was 
some question of judgment as to the effect of previously decided 
cases.** It is precisely the responsibility for making this judg- 


diction contained no adequate showing of “the nature of the case and of the 
rulings” below, and might well have been dismissed for failure to comply with 
Rule 12(1). 

87 In two of the cases, Hunt v. Texas, 290 U. S. 586 (1933), and Griffin v. 
McCarthy, 291 U. S. 653 (1934), through mistake of counsel the statement was 
not submitted with the application for allowance of the appeal. The Court granted 
special leave to file it notwithstanding. 

88 In addition, four appeals were dismissed “for the reason that the judgment 
of the state court . . . was based upon a non-federal ground adequate to support 
it”; and two, “ for the want of a properly presented federal question ” (in one of 
which the previous reason was also assigned). 

89 The Court has abandoned its earlier practice of citing stock authorities stand- 
ing only for the well-known proposition that a case raising an unsubstantial federal 
question can be dismissed for want of jurisdiction. See Frankfurter and Landis, 
supra note 2, 46 Harv. L. Rev. at 230. 

#0 For numerous instances of the citation of per curiam decisions as precedents, 
see Frankfurter and Landis, supra note 2, 44 Harv. L. Rev. at 10; 45 id. at 281. 

41 Such statements, for example, as that of Dosirr, FEpERAL JURISDICTION AND 
PROCEDURE (1928) 880, that “the federal question asserted ... must... be at 
least sufficiently open to show that its assertion is bona fide and with some color 
of merit, and not one merely frivolous and utterly without any foundation,” 
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ment, that the issue zs settled, which it is difficult to impose upon 
anyone but the Supreme Court itself. Here again, for reasons 
more readily understandable, the change in Rule 12 has yet to 
prove itself effective. 

Last year’s increase in the total appeals is not attributable to 
the special circumstances of the depression. Few of the appeals 
which were heard involved depression legislation,*? and none of 
those which were dismissed as unsubstantial. A continuing phe- 
nomenon is in question. For upwards of half a century a large 
part of the bar has been steadily seeking to stretch constitutional 
provisions far beyond sensible limits. So long as such spurious 
constitutional conceptions persist, the problem of unsubstantial 
appeals (as well as of bootless petitions for certiorari) is likely 
to remain; procedure can at best only devise means of mitigating 
it. For immediate relief, it may again be ventured,** the most 
hopeful action would be an explicit requirement in Rule 12 of a 
showing that the federal question presented is one of substance, 
thus laying emphasis on the necessity of placing the issue raised 
in the context of decided cases. The rule as now framed gives 
no hint of this requisite of “ jurisdiction”, and the papers filed 
rarely show awareness of it.“* That it should be called sharply to 


definitely understate the Court’s practice. Cf. Coale v. Pearson, 290 U. S. 597 
(1933), where a student of one sect complained that he had been denied, by a land 
grant college, exemption from military exercises given to students of another sect; 
Lukens v. Pennsylvania, 290 U. S. 597 (1933), upholding a gross receipts tax on 
business of transporting freight and passengers over the highways, from which 
were exempted taxis and motor busses; Iuppa & Battle Co. v. State Industrial 
Board, 291 U. S. 646 (1934), sustaining a provision making the actual earnings of 
injured workmen rather than their earning capacity the basis for fixing compensa- 
tion, as applied to a workman who had declined an offer of higher wages. Al- 


though it would be difficult to quarrel with the result of these or any of the other 


cases, such decisions were not specifically foreclosed by precedents. 

42 See note 97, infra. 

43 See Frankfurter and Landis, supra note 2, 46 Harv. L. Rev. at 236. 

44 Examination of the statements as to jurisdiction filed in the .26 appeals last 
year dismissed for the want of a substantial federal question shows not more than 
two in which a serious effort was made to demonstrate the substantiality of the issue 
involved. Indicative of the widespread misunderstanding at the bar is the suggestion 
in 5 HucHEs, FEDERAL PRACTICE JURISDICTION & PROCEDURE § 3333, that in close cases 
certiorari may be preferred to appeal because the practitioner cannot “ conform- 
ably with the rules” insert in the statement as to jurisdiction “ matter sufficient 
to enable the Court to determine whether the case is one that would appeal to its 
discretion.” Rule 12 calls for a showing “that the nature of the case and of the 
rulings of the court were such as to bring the case within the jurisdictional pro- 
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TABLE IX 
SuBJECT MATTER OF OPINIONS 
1929 1930 1931 7 1932 
Admiralty 6 2 4 6 


Antitrust Laws 2 5 2 4 


Bankruptcy I I 6 8 


Bill of Rights (other than 
Due Process) 


Commerce Clause 


1. Constitutionality of Fed- 
eral Regulation 


2. Constitutionality of State 
Regulation 


3. Construction of Federal 
Regulation 


a. General 


b. Federal Employers’ 
Liability Acts, etc. 


Common-Law Topics 
Constitutional Law § 


Construction of Miscellane- 
ous Statutes 


1. Federal 
2. State 


Crimes and Forfeitures * 


1933 


§ Not otherwise classified. 
* Exclusive of cases under the Prohibition Acts. 
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TABLE IX (continued) 
1929 1930 1931 1932 1933 


Due Process and Equal Pro- 4 
tection 7 

1. Regulation of Economic : 
Enterprise II 8 8 6 8 q 

2. Relating to Procedure 6 I I 7 7 j 


3. Relating to Liberties of 
the Individual Citizen 
Full Faith and Credit 


Immigration 


Impairment of Contract 


Indians 
International Law 


Taxation 


Jurisdiction, Practice and : 
Procedure q 

1. Supreme Court 2 2 ; 
2. Inferior Federal Courts 7 21 8 19 15 1 
3. State Courts fe) fe) fe) fe) I 7 
National Banks 3 q 
Patents, Copyright and q 
Trademarks 2 12 3 I 2 j 
Prohibition Acts 7 2 7 3 : 4 
Separation of Powers 5 2 
Suits Against Government I 4 2 3 } 
Suits by or Against States 2 — 6 I 3 4 i 


1. Federal 
2. State 


Total 
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the attention of state court judges has now become scarcely less 
important than that it should be impressed upon counsel. 


2 


r Numerically, appeals are overshadowed by certioraris. The 

" 887 cases disposed of by the Court at the last term on petition for, 
or writ of, certiorari constituted 87% of all those on the appellate 
| docket. Of the cases decided by full opinion 69% were brought 
up on certiorari.“ These figures serve to emphasize the predomi- 
nant importance of certiorari in the jurisdictional scheme of the 

Court. Disposition of the mounting grist of these petitions consti- 
tutes the Court’s major procedural problem. 

Certiorari as a mode of review *° was first introduced into the 
appellate practice of the Court by the Circuit Court of Appeals 
Act of 1891.** The purpose and provisions of that Act give the | 
clue to the intended function of the writ. The Supreme Court’s 
appellate docket had become intolerably swollen.** Accordingly 
a system of intermediate appellate tribunals was erected to as- 
sume a large share of the burdens of review. In defined classes 
of cases the judgments of the new courts were declared to be final; 
certiorari in such cases was a device, for use only in exceptional 
circumstances, to enable the Supreme Court to maintain uniform- 

: ity of decision among the circuits and to exercise a measure of 

4 supervisory control.*® Holding closely to this conception of its 

function, the Court from the beginning was chary in allowance 

of the writ.” 

vision relied on.” The need of an explicit requirement that this showing include 

a concise statement of the question involved and the reasons why it is substantial 
is made clear when a popular commentator reads the rule in precisely the opposite 
sense, as prohibiting such a statement. 

. 45 The corresponding figures for the preceding five terms are as follows: 1932 
i term, 74%; 1931 term, 70%; 1930 term, 69%; 1929 term, 65%; 1928 term, 56%. 
z 46 For other uses of the writ, see, e.g., Ex parte Lange, 18 Wall. 163 (U. S. 

7 1873) ; United States v. Young, 94 U. S. 258 (1876); In re Chetwood, 165 U. S. 

q 443, 462 (1897); Huguley Mfg. Co. v. Galeton Cotton Mills, 184 U. S. 290 (1902). 

' 47 Act of March 3, 1891, 26 Srat. 826, 828, 28 U. S.C. A. § 212 (1927). 

48 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME COURT 93-102. 

49 See Lau Ow Bew, Petitioner, 141 U. S. 583 (1891); In re Woods, 143 U.S. 

i 202 (1892) ; American Const. Co. v. Jacksonville, Tampa & Key West Ry., 148 U.S. 
4 372, 382-83 (1893). 

50 The scope of certiorari to the circuit court of appeals appears at first to 
have been regarded as no more extensive than that of certificate. Cf. Curtis, 
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The new device was successful; it commended itself to Court 
and Congress. Persistence of the same conditions which origi- 
nally had brought it forth steadily prompted its extension.” 
In 1915 the scope of certiorari to the circuit courts of appeals was 
broadened; * in 1916 certiorari was substituted for writ of error 
in a wide class of cases from the state courts.” In 1925 the gen- 
eral post-war increase in litigation led to still more decisive action. 
Certiorari was made for practical purposes virtually the sole mode 
of review of decisions of the circuit courts of appeals,** and the 
jurisdiction of those tribunals was itself broadened by sharp con- 
traction in the scope of direct appeals from the district courts to 
the Supreme Court.” In addition, certiorari was extended in its 


JURISDICTION OF THE Unitep States Courts (2d ed. 1896) 77-78. In 1893 the 
Court, in an opinion reviewing the grounds upon which the writ would issue, ob- 
served that only two applications had thus far been granted. American Const. Co. 
v. Jacksonville, Tampa & Key West Ry., 148 U. S. 372, 383 (1893). The number 
of petitions, however, increased rapidly, and certiorari soon established itself as 
the normal method of review of circuit court of appeals decisions. At the 1896 
term, 52 petitions were filed, of which the extraordinarily large number of 21, or 
40%, were granted. At the 1905 term, only 23 out of 142 applications, or 16%, 
were successful; and this approximate proportion has since maintained itself. 

51 The first extension of the use of certiorari was by way of enlargement of 
the Supreme Court’s appellate jurisdiction rather than its contraction. In the Act 
of Dec. 23, 1914, 38 STAT. 790, 28 U. S. C. A. § 344 (1928), Congress utilized the 
certiorari device when for the first time it provided for review of state court 
decisions sustaining claims of federal right. See FRANKFURTER AND LANDIS, THE 
BUSINESS OF THE SUPREME CouRT 190-98. 

52 Act of Jan. 28, 1915, 38 Stat. 803, 28 U. S. C. A. § 225 (1927). . 

53 Act of Sept. 6, 1916, 39 Stat. 726, 28 U.S. C. A. § 338 (1928). 

54 Judicial Code § 240, as amended, Act of Feb. 13, 1925, § 1, 43 STAT. 936, 
939, 28 U.S. C. A. § 347 (1928). Under § 240(b), appeal from the circuit courts 
of appeals was retained as an alternative mode of review in cases in which a state 
statute was declared unconstitutional. In the last five terms, however, only 12 
cases have come up under this provision, of which 7 were dismissed for want of 
jurisdiction. See Table IV. One reason for the negligible use of appeal in cases 
from the circuit courts of appeals is that under Judicial Code § 240(b), the review, 
in contrast to that on certiorari, is “ restricted to an examination and decision of 
the Federal questions presented in the case.” See Frankfurter and Landis, supra 
note 2, 42 Harv. L. Rev. at 7. The specific Congressional prohibition against 
treating appeal papers as a petition for certiorari, moreover, makes resort to this 
mode of review hazardous unless the jurisdiction is clear. Until the decision in 
Bradford Elec. Light Co. v. Clapper, 284 U. S. 221 (1931), it was even doubtful 
whether the litigant who appealed could protect himself by filing also a petition 
for certiorari. 

55 Judicial Code § 238, as amended, Act of Feb. 13, 1925, 43 Stat. 936, 938, 
28 U.S.C. A. § 345 (1928). 
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application to review of state court decisions," and in the impor- 
tant group of cases from the Court of Claims ” and the Court of 
Appeals of the District of Columbia it displaced appeal and 
writ of error almost entirely.” 

Statistics of the number of petitions filed reflect the progress 
of legislation and the growing judicial business of the country. 
There were 52 petitions at the 1896 term. At the 1905 term this 
number had risen to 142; ten years later it was only 154." 
Then followed a rapid rise. At the 1923 term there were 389 pe- 
titions; at the 1925 term, 535. In 1930 there were 726 petitions; 
and at the last term the total reached the record figure of 880. 

This steady broadening of the Supreme Court’s jurisdiction 
upon certiorari and the marked increase in the number of peti- 
tions filed have been accompanied, however, by no corresponding 
gain in understanding at the bar concerning the nature and func- 
tion of the writ. The accumulations of petitions are for the most 


_ part accumulations of petitions denied; the overwhelming major- 


ity are petitions which ought never to have been filed at all. “Our 
experience ”, said Mr. Chief Justice Taft eleven years ago, “ shows 
that eighty per cent of those who petition for certiorari do not 
appreciate . . . [the] necessary limitations upon our issue of the 
writ.” Last spring, in an address before the American Law 
Institute, Mr. Chief Justice Hughes elaborated upon the same 
theme: 


“ . . the cooperation we need must be found in the self-imposed re- 
straint which will prevent lawyers from presenting applications which 
are devoid of merit. I recognize that in many cases the question whether 
certiorari should be granted is a matter permitting of debate. ... But 
we find that a very large proportion of the applications are without sub- 
stantial grounds. Yet the papers submitted must be examined, although 
on examination the futility of the application is disclosed. For example, 


56 Judicial Code § 237(a), as amended, Act of Feb. 13, 1925, 43 STAT. 936, 
937, 938, 28 U.S. C. A. § 344 (1928). 

57 Act of Feb. 13, 1925, § 3, 43 STAT. 936, 939, 28 U.S. C. A. § 288 (1928). 

58 Judicial Code § 240, Act of Feb. 13, 1925, 43 STAT. 936, 938, 939, 28 U. S. 
C. A. § 347 (1928). 

59 See Frankfurter and Hart, supra note 2, at 256, nn.16, 18. 

60 See Mr. Justice McReynolds, in Furness, Withy & Co. v. Yang-Tsze Ins. 
Ass’n, 242 U. S. 430, 434 (1917). 

61 Magnum Co. v. Coty, 262 U.S. 159, 163 (1923). 
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we have many applications where the questions raised are those relating 
to particular contracts or transactions and turn upon the facts of the 
particular case, and there is no controversy of importance with respect 
to legal principles. Applications are numerous in which there appears 
to be no conflict of decision between the Circuit Courts of Appeals, or 
between Federal and State courts in cases where the latter should be con- 
trolling, and no real conflict with the decisions of the Supreme Court, 
and there is an utter absence of any good reason for asking our review. 
That review, we must emphasize, is in the interest of the law, not in the 
interest of particular parties. It is not the importance of the parties or 
the amount involved that is controlling, but the need of securing harmony 
of decision and the appropriate settlement of questions of general impor- 
tance so that the system of federal justice may be appropriately admin- 
istered. I commend to the Bar the provisions of Rule 38 of the Rules 
of the Supreme Court which deal comprehensively with the subject.” ° 


Its central purposes certiorari has undoubtedly well served. 
Application of the principle of discretionary review has made pos- 
sible the Court’s extraordinary achievement of the last four years 
in keeping abreast of its docket. It has done much more than 
that. It has enabled the Court, in a society increasingly complex, 
at the head of a judicial system enormously busier, to maintain its 
distinctive character — without undue burden and without altera- 
tion in its traditional composition, to continue to resolve those 
critical issues of federalism and constitutionalism which no other 
tribunal is adequate to determine. These accomplishments can 
scarcely fail to be impaired by continuing increase in the number 
of petitions filed. The burden of futile examination of “a very 
large proportion ” of 880 petitions is already sufficiently grave; 
the burden of examining any considerably greater number would 
be intolerable. 

The effort to secure intelligent, effective participation by lawyers 
in the certiorari process is hampered by several factors. No co- 
hesive, specially trained Supreme Court bar exists. Save for the 
law officers of the Government, most of the lawyers who file peti- 
tions do so only a few times in the course of a professional lifetime. 
Many, no doubt, regard the experience largely as an adventure, or 
as a professional opportunity; others, advising clients in all dis- 
interestedness, advise them badly. An attitude of professional 


62 (1934) 20 A. B.A. J. 341. 
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responsibility to the Court, as well as to clients, is far to seek. 
Perhaps the underlying factor is persisting failure on the part of 
most of the profession to grasp and accept that conception of the 
Court’s petuliar function which circumstances have compelled, 
which legislation has recognized, and which the Court itself for 
many years has steadily enforced. The romantic notion that the 
Supreme Court sits “to do justice” in every case potentially 
within its jurisdiction dies hard. Thus, petition after petition con- 
tinues to be filed seeking a hearing on grounds which, if valid, 
would require each year thousands of other cases likewise to be 
heard. The mechanics of certiorari, it must also be recognized, 
are unfamiliar. Certiorari as a process of decision without avowed 
reasons is foreign to the main traditions of Anglo-American law 
and so also to the understanding of lawyers who come into only 
occasional contact with it. Practitioners not steeped in the phi- 
losophy of the Court’s special functions and devoid of experience 
with its practice are not unnaturally at a loss. 

These considerations point the special importance, for the guid- 
ance of lawyers, of the published rules of the Court. In the ab- 
sence of detailed, informing studies of certiorari,® such rules to- 
gether with the Court’s own infrequent explanations of its policy 
constitute inexpert counsel’s sole reliance. Judged by such stand- 
ards, it may be questioned whether Rule 38 ** which governs peti- 
tions for certiorari is as explicit as it might be. As to the general 
function of certiorari, it is less explicit, for example, than the Chief 
Justice’s own statement to the American Law Institute last spring.” 
There are, indeed, similar expressions in certain of the cases cited 
in the rule,®* but these are lacking in comprehensiveness, and are so 


63 Reference should be made to 8 HucHes, FEDERAL PracTICE JURISDICTION & 
PROCEDURE CC. 100-02. 

64 286 U. S. 622 (1932), as amended, (1933) Sup. Cr. J. 250-51. 

65 See note 62, supra. Rule 38(5) says, “ A review on writ of certiorari is not 
a matter of right, but of sound judicial discretion, and will be granted only where 
there are special and important reasons therefor. The following, while neither 
controlling nor fully measuring the court’s discretion, indicate the character of 
reasons which will be considered:”, listing the reasons discussed, in part, pp. 267-74, 
infra. 

66 “ The jurisdiction to bring up cases by certiorari from the Circuit Courts of 
Appeals was given for two purposes, first to secure uniformity of decision between 
those courts in the nine circuits, and second, to bring up cases involving questions 
of importance which it is in the public interest to have decided by this Court of 
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placed within the rule as to appear to have reference rather to re- 
quirements of brevity and form.®’ Either by express statement or 
more illuminating citation the rule might well explain more fully 
the philosophy of certiorari. 

Nor does Rule 38 unambiguously prescribe the requisites of a 
proper petition. The major recurrent vice of petitions, apparent 
from the most casual examination of a representative sampling, is 
the failure to perceive the elementary distinction between an ex- 
tended argument on the merits (obviously inappropriate until the 
merits are before the Court) and an argument on the issue whether 
certiorari should or should not be granted. Only in exceptional 
cases is any but cursory discussion of the merits appropriate in 
the petition at all. Paragraph (2) of the rule does state, “ The 
petition shall contain only a summary and short statement of the 
matter involved and the reasons relied on for the allowance of 
the writ.” But it adds, “A supporting brief [which must be 
direct, concise, and in conformity with Rules 26 and 27] may be 
included. . . .”* To hundreds of lawyers each year “a sup- 
porting brief ” means only one thing — a preliminary brief, per- 
haps somewhat condensed, on the merits. It would be helpful if 


last resort. The jurisdiction was not conferred upon this Court merely to give the 


defeated party in the Circuit Court of Appeals another hearing.” Taft, C. J., in 


Magnum Import Co. v. Coty, 262 U. S. 159, 163 (1923). See also Layne & Bowler 
Corp. v. Western Well Works, 261 U. S. 387 (1923), infra note 93. 

67 The cases are cited, not after the first sentence in paragraph (5) of Rule 38, 
supra note 65, but after the following statement in paragraph (2): “ The petition 
shall contain only a summary and short statement of the matter involved and the 
reasons relied on for the allowance of the writ. A supporting brief may be included 
in the petition, but, whether so included or presented separately, it must be direct, 
concise and in conformity with Rules 26 and 27. A failure to comply with these 
requirements will be a sufficient reason for denying the petition.” Four cases are 
then cited, in addition to those in note 66, supra, all of which illustrate grounds 
upon which writs of certiorari, once issued, may be dismissed as improvidently 
granted: United States v. Rimer, 220 U.S. 547 (1911) (failure of record to raise 
important questions suggested in petition); Furness, Withy & Co. v. Yang-Tsze 
Ins. Ass’n, 242 U. S. 430 (1917) (failure of petition to disclose that final decree 
below rested upon compromise agreement); Houston Oil Co. v. Goodrich, 245 
U. S. 440 (1918) (controversy found to depend “ essentially upon an appreciation 
of the evidence”); Southern Power Co. v. North Carolina Public Service Co., 
263 U.S. 508, 509 (1924) (“grave question of vital importance to the public ” 
asserted in petition; question of evidence which proved critical at argument “is 
not the ground upon which we granted the — and if sufficiently preter 
would not have moved us thereto.’’) 

88 See note 67, supra. 
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the rule made clear that the brief must be not only direct and con- _ 
cise but likewise confined to argument upon “ the reasons relied 
on for the allowance of the writ.” In this connection reference 
may be made to the Government’s recent practice of filing only a 
petition, without supporting brief.°° The omission is obviously 
sensible; yet Rule 38 as now framed not only fails to make clear 
that it is proper and to be encouraged, but permits the inference 
that it is improper. Modification of the rule in this respect, by 
discouraging useless repetition and extended argument, would 
serve the double ends of convenience to the Court and economy to 
the parties. 

These matters, however, lie only at the periphery of the problem. 
The heart of it is a wider, more accurate perception of the canons 
which ultimately move the Court to action. The governing canon 
was stated by the Chief Justice: the “ settlement of questions of 
general importance so that the system of federal justice may be 
appropriately administered.” “° But “ general importance ”’ by it- 
self is an inadequate guide; it yields meaning only if broken down 
into particulars. The Supreme Court performs a different func- 
tion in different aspects of its jurisdiction; importance with refer- 
ence to one type of case is not the same as importance with refer- 
ence to another. Here enters the everyday necessity for trained 
insight by lawyers into the various aspects of the Court’s jurisdic- 
tion and its responsibility for the appropriate administration of 
the system of federal justice. The importance of such insight can 
be readily demonstrated by a survey of the varying types of cases 
coming to the Court and the varying reasons which guide its action. 

Paragraph (5) of Rule 38 enumerates “ the character of reasons 
which will be considered” in the grant of certiorari. It will be 
sufficient to refer only to those, six in number, relating to cases 
from the circuit courts of appeals. As the review of decisions 


69 Tllustrative of the practice of the Government is the petition in Helvering v. 
Powers, granted May 14, 1934, 292 U. S. 620, and now pending on the merits be- 
fore the Court. The petition itself is only 14 pages in length, to which are joined 
12 pages of appendices setting forth the applicable statutes. Slightly more than 
three pages suffice to state the case. Eight pages of argument under the heading 
“reasons for granting the writ” at once serve the purpose of a supporting brief 
and satisfy the requirements of a proper petition. 

70 See note 62, supra. 

71 The discussion that follows, pp. 267-74, infra, is based upon a study of the 


- 
| 
4 


1934] SUPREME COURT AT OCTOBER TERM, 10933 267 


from these courts was the original field of certiorari, so that has 
continued to be its primary function. The number of such cases 
in recent years has shown a steady increase, both absolutely and 
proportionately. At the 1927 term, for example, 397 petitions 
came from the circuit courts of appeals, or 65% of all those filed. 
At the last term there were 660 such petitions, or 75% of the total. 

(1) “ Where a circuit court of appeals has rendered a decision 
in conflict with the decision of another circuit court of appeals on 
the same matter.” The necessity of securing uniformity of de- 
cision among the circuits was the prime reason for reserving to the 
Supreme Court in the Act of 1891 the power of review by certiorari, 
and it remains by far the most frequent ground for granting the 
writ." Of the issues of relatively slight significance which come 


cases on certiorari from the circuit courts of appeals which were decided at the 
last term by full opinion. There were 99 such cases, in which 78 majority opinions 
were written (two or more cases often involving the same question). Cases in 
which certiorari was granted at the last term but which were not reached for 
hearing on the merits, together with those disposed of by per curiam orders, have 
been excluded from consideration on account of exigencies of space. It is of course 
possible in most instances to do no. more than surmise the reason which induced 
the Court to issue the writ; the judgments which have been ventured are based on 
examination of the papers submitted on both sides at the time the writ was applied 
for, as well as of the opinions ultimately written. 

72 The existence of a conflict appears to have accounted, or helped to account, 
for the grant of certiorari in more than half of the cases which have been studied. 
In 10 cases (in which nine opinions were written) the Court said expressly that it 
had issued the writ for this reason. Cullen Fuel Co. v. Hedger, 290 U. S. 82, 87, 88 
(1933) ; Krauss Bros. Lumber Co. v. Dimon S. S. Corp., 290 U. S. 117, 121 (1933); 
Brown v. Helvering, 291 U. S. 193, 198 (1934) ; Hamburg-American Line v. United 
States, 291 U.S. 420, 421 (1934) ; Globe Indemnity Co. v. United States, 291 U. S. 
476, 479 (1934); Travelers Protective Ass’n v. Prinsen, 291 U. S. 576, 579 (1934); 
Aschenbrenner v. United States Fid. & Guar. Co., 292 U. S. 80, 82 (1934); Spring 
City Foundry Co. v. Comm’r, 292 U. S. 182, 184 (1934) (two cases); Burns Mtge. 
Co. v. Fried, 292 U. S. 487, 494 (1934). In 28 other cases (in which 20 opinions 
were written) the grant can with scarcely less confidence be attributed to the same 
reason. Cooper v. Dasher, 290 U. S. 106, 111 (1933); Dakin v. Bayly, 290 U. S. 
143 (1933); May v. Hamburg-Amerikanische Packetfahrt Atkiengesellschaft, 290 
U. S. 333, 350 (1933); Helvering v. Butterworth, 290 U. S. 365 (1933) (four 
cases) ; Alexander v. Cosden Pipe Line Co., 290 U. S. 484 (1934); Helvering v. 
Canfield, 291 U. S. 163, 166 (1934) (two cases) ; Williams v. Union Cent. Life Ins. 
Co., 291 U. S. 170, 182 (1934) ; Manhattan Properties, Inc. v. Irving Trust Co., 291 
U.S. 320, 335, 336 (1934) (two cases) ; United States v. Jefferson Elec. Mfg. Co., 
291 U. S. 386, 392 (1934) (two cases together with one from the Court of Claims) ; 
Landress v. Phoenix Mutual Life Ins. Co., 291 U. S. 491 (1934); Electric Cable 
Joint Co. v. Brooklyn Edison Co., 292 U. S. 69, 70 (1934) ; Avery v. Comm’r, 292 
U.S. 210 (1934) (two cases); Local Loan Co. v. Hunt, 292 U. S. 234 (1934); 
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before the Court each year, the bulk are there for this reason. For 
let it be noted: the rule does not speak of conflicts as to matters of 
importance; the element of importance lies in the fact of conflict 
rather than the nature of the issue. The existence of a square 
conflict is the surest ground for applying for the writ; whatever 
other reason may be influential, this one will be decisive. What 
constitutes a “conflict”? The answer to this question, of course, 
imports into the matter the whole of the lawyer’s traditional tech- 
nique of analysis and distinguishing of cases. The concept is not 
an exact one. One point may be stressed: the Court is interested 
in conflicts which impair uniformity of decision where uniformity 
is significant,”* conflicts which its decision in the particular case 
will remove."* This rules out, of course, hosts of particularistic 
applications of general rules turning upon the analysis of special 


Sauder v. Mid-Continent Petroleum Corp., 292 U. S. 272, 279-81 (1934); Smith v. 
United States, 292 U. S. 337 (1934); Helvering v. Independent Life Ins. Co., 292 
U. S. 371 (1934); Rockford Life Ins. Co. v. Comm’r, 292 U. S. 382, 384 (1934); 
Radio Corp. of Am. v. Radio Engineering Laboratories, 54 Sup. Ct. 752 (1934); 
New Colonial Ice Co. v. Helvering, 292 U. S. 435, 442 (1934); Helvering v. New 
York Trust Co., 292 U. S. 455, 463 (1934) (two cases). To these can probably 
be safely added seven others (in which four opinions were written). Trainor Co. 
v. Aetna Cas. & Sur. Co., 290 U. S. 47 (1933) ; Oakes v. Lake, 290 U. S. 59 (1933); 
Keystone Driller Co. v. General Excavator Co., 290 U. S. 240 (1933) (four cases) ; 
Gay v. Ruff, 292 U. S. 25 (1934). See also the cases cited in notes 86, 88, infra. 
Related are cases in which there was general confusion or contrariety of opinion 
among the circuits but, because of the peculiarity of the facts of each case, no 
specific conflict. The Court doubtless acts more hesitantly under such circum- 
stances, and with less predictability. See, at the last term, Welch v. Helvering, 
290 U. S. 111, 116 (1933) ; Lumbra v. United States, 290 U. S. 551 (1934) ; Helver- 
ing v. Falk, 291 U.S. 183 (1934) ; Reynolds v. Cooper, 291 U. S. 192 (1934) (three 
cases) ; cf. note 88, infra. 

73 In a number of cases presenting questions of the technical sufficiency of 
indictments in minor respects, the Court has denied certiorari, despite the admis- 
sion of conflict by the Government, where the only effect of lack of uniformity was 
to require district attorneys in certain circuits, in drafting indictments, to add a 
few words not elsewhere necessary. E.g., Carnahan v. United States, 281 U.S. 723 
(1930); Capo v. United States, 281 U. S. 769 (1930); Malinow v. United States, 
282 U.S. 875 (1930). 

74 The frequent hardship of this scheme of appellate review is apparent. The 
later decision which gave rise to the conflict may be affirmed, but the losing party 
in the first case who was unable to obtain certiorari because of the absence of con- 
flict will be unable to profit by the ultimate decision in his favor, may indeed be 
foreclosed by the doctrine of res judicata from asserting it in subsequent litigation. 
E.g., Crooks v. Harrelson, 282 U. S. 55 (1930); Helvering v. New York Trust Co., 
292 U.S. 455 (1934). 
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states of fact.” But many questions of degree inevitably remain. 
Two or more grounds of action may combine.”* So, the intrinsic 
importance of an issue, though insufficient to warrant certiorari in 
the absence of all conflict, may lead the Court to be less astute to 
decide that cases in apparent conflict are narrowly distinguish- 
able.” 

(2) “Or has decided an important question of local law in a 
way probably in conflict with applicable local decisions.” Federal 
court decisions of questions of state law often raise fundamental 
issues of division of power between state and nation, issues of 
public importance as profound as any which the Supreme Court 
adjudicates. Of this character are federal injunctions tying the 
hands of state officials on the strength of a view of state law which 
the state courts may or may not share. Such cases, however, 
rarely come to the Supreme Court upon certiorari. For the most 
part the “ important questions of local law” urged by petitioners 
are questions as to the law of master and servant in negligence 
cases, and the like. Diversity of citizenship jurisdiction is the 
great feeder of such controversies. For the bulk of ordinary 
private litigation arising from that jurisdiction the circuit courts 
of appeals are, and must be, courts of last resort, tribunals of final 
authority as to the law of states which lie within their circuit. This 
is not to say that the correct decision of such cases is not impor- 
tant; it is only to say that the importance is of a different quality. 
The Supreme Court cannot undertake to see that every case in a 
federal court is decided as a state court would have decided it. At 
best it must confine its interposition to cases in which a circuit 


75 Especially is the Court wary of spurious conflicts, loose allegations of con- 
flict, conflicts depending upon the petitioning counsel’s peculiar view of the facts. 
Multiplication of asserted conflicts is not only ineffective, but may-be damaging; 
ten or twenty distinguishable cases have been known to bury one which is 
indistinguishable. 

76 For example, in Minnich v. Gardner, 292 U.S. 48 (1934), a bankruptcy case, 
there was involved in addition to an asserted conflict, what was ultimately held 
to have been a clear misapplication of local law, reason two. Cf. Ormsby v. 
Chase, 290 U. S. 387 (1933), infra notes 78, 86. This latter case, together 
with Miller v. Union Pac. R. R., 290 U. S. 227 (1933), imfra note 81, was 
also a decision on a question of general law “in conflict with the weight of au- 
thority ”, reason three; and both were in addition in conflict with applicable de- 
cisions of the Supreme Court, reason five. See, especially, note 86, infra. 

77 E.g., Freuler v. Helvering, 291 U.S. 35 (1934) ; Ilfeld Co. v. Hernandez, 292 
U. S. 62 (1934). 
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court of appeals has announced a rule, potentially governing a 
substantial number of other cases, in conflict with a rule announced 
by authoritative state court decisions. Again, it acts only where 
it can remove such a conflict. Few grants of certiorari at the last 
term, among the cases examined, were attributable to this reason.” 

(3) “ Or has decided an important question of general law in a 
way probably untenable or in conflict with the weight of author- 
ity.” This aspect of the Supreme Court’s jurisdiction upon cer- 
tiorari is a consequence of Swift v. Tyson,” and discretion in its 
exercise can scarcely fail to be colored by basic attitudes toward 
the doctrine of that decision. Whatever its historical origin, the 
essential premise of the doctrine today is the desirability and pos- 
sibility of nation-wide uniformity of decision, at least in the fed- 
eral courts, upon matters of so-called “ general jurisprudence ”.*° 
Whether or not this task is a proper one for the Supreme Court, 
it is clear that the Court has many other more exigent tasks. In- 
creasingly it has been compelled to remit to the circuit courts of 
appeals thé primary responsibility for uniformity in the “ federal 
common law ”’, and to confine its own interposition to the resolu- 
tion of conflicts after they arise. It may be seriously questioned 
whether the inclusion of this reason, as distinct from the first 
reason respecting conflict between circuits,** serves any other pur- 


78 The only clear case appears to be Stringfellow v. Atlantic Coast Line R. R., 
290 U. S. 322 (1933) (two cases), in which the Court found a patent misapplica- 
tion of the Florida statute governing negligence actions against railroads. The 
finding of misapplication was premised, however, not upon the Florida decisions but 
upon the inconsistency of the two holdings under review, and the Court contented 
itself with reversing both judgments with directions to the circuit court of appeals 
to determine which one was justified by the evidence. See also Minnich v. Gardner, 
292 U. S. 48 (1934). Other cases presenting in various aspects questions of local 
law, raised also the important federal question as to whether the local law or 
“ general law” was applicable. Swift v. Tyson, 16 Pet. 1 (U. S. 1842). On this 
issue, or else on the substantive rule of general law itself, there was conflict. £.g., 
Trainor Co. v. Aetna Cas. & Sur. Co.; Williams v. Union Cent. Life Ins. Co.; 
Sauder v. Mid-Continent Petroleum Co.; Burns Mtge. Co. v. Fried; cf. Dakin v. 
Bayly, all supra note 72. See also Funk v. United States, 290 U. S. 371 (1933); 
Ormsby v. Chase, 290 U. S. 387 (1933). 

79 16 Pet. x (U. S. 1842). 


80 See A. N. Hand, J., in Cole v. Pennsylvania R. R., 43 F.(2d) 953, 956 
(C. C. A. 2d, 1930) ; Note (1930) 43 Harv. L. Rev. 926. 

81 The fifth reason, respecting the decision of “a federal question in a way 
probably in conflict with applicable decisions of ” the Supreme Court, seems also 
to be relevant. It is not clear whether the Court treats a question of “general 
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pose than to mislead counsel. Certainly it is one of the most 
fertile breeders of those futile applications which the Chief Justice 
deplored. No grants of certiorari at the last term can be definitely 
attributed to it.*? 

(4) “Or has decided an important question of federal law 
which has not been, but should be, settled by this court.” This 
reason, like the preceding one, has also to be considered in con- 
nection with the first. The crux of its meaning is in the word 
“important ”. This much again is clear: less important questions 
are to be reviewed only where there is a showing of conflict, more 
important ones regardless of such a showing. But “ importance ” 
in questions of federal law is obviously quite a different matter 
from “ importance ” in questions of general law; and it is not sur- 
prising that many more cases are taken up under the fourth reason 
than under the third. The Supreme Court has seldom discussed 
explicitly its canons in this regard. Useful thinking concerning 
its practice, one may suggest, depends upon segregation of par- 
ticular types of cases: cases involving constitutional questions, 
tax cases, criminal cases, cases concerning the jurisdiction of the 
federal courts, and the like. Patent cases furnish a notable illus- 
tration: almost never is certiorari granted when there is not a 
conflict of decision. In other types of cases the practice of course 
is different, because the considerations for or against immediate 
settlement of the issue by the Court are also different. Generaliza- 
tion under these circumstances is treacherous. But plainly, in 
view of the heavy demands upon the Court’s time made by the 
routine task of resolving conflicts, it can be no mean standard of 
importance which will induce the Court to act in advance of con- 


law ”, on which the federal courts take a peculiar view, as a “ federal question ”. 
If it is not such a question, nothing in Rule 38 applies to circuit court of appeals 
decisions on such matters which are in conflict with applicable Supreme Court 
decisions. No granted certiorari at the last term appears to have raised the point di- 
rectly. All the issues of “ general law” before the Court were sufficiently explained 
by the fact of conflict among the circuits; and it is not possible to estimate the 
importance of the added circumstance, in some cases, of apparent conflict with the 
Supreme Court. In addition to the cases in note 78, supra, compare Miller v. 
Union Pac. Ry., 290 U. S. 227 (1933); Wolfle v. United States, 291 U.S. 7 (1934); 
and Landress v. Phoenix Mutual Life Ins. Co.; Travelers Protective Ass’n v. 
Prinsen; Aschenbrenner v. United States Fid. & Guar. Co., all supra note 72. But 
see Pokora v. Wabash Ry.; Shepard v. United States, both infra note 88. 
82 See note 81, supra. 
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flict. With one or two possible exceptions,®* the grants of certio- 
rari apparently attributable to this reason at the last term show 
consistent adherence to a canon of genuine, intrinsic public 
significance.** 

(5) “ Or has decided a federal question in a way probably in 
conflict with applicable decisions of this court.” The omission 
of the word “ important ” in this reason immediately strikes the 
eye. The elucidation of its own decisions is of course an indis- 
pensable aspect of the Supreme Court’s function. If a circuit 
court of appeals has failed to apply, or has plainly misinterpreted, 
an authoritative Supreme Court decision,* certiorari will issue 
with small regard to the public importance of the point involved.** 


83 United States v. Reilly, 290 U. S. 33 (1933); Mullen Benevolent Corp. v. 
United States, 290 U. S. 89 (1933); Alaska S. S. Co. v. United States, 290 U. S. 
256-(1933). 

84 Missouri v. Fiske, 290 U. S. 18 (1933) (application of Eleventh Amendment 
to injunction against state issued “to protect the jurisdiction” of the federal 
court) ; Factor v. Laubenheimer, 290 U. S. 276 (1933) (construction of extradition 
treaty with Great Britain); Arrow-Hart & Hegeman Elec. Co. v. Federal Trade 
Comm., 291 U. S. 587 (1934), Note (1934) 47 Harv. L. Rev. 1395; Lynch v. 
United States, 292 U. S. 571 (1934) (two cases) (constitutionality of provisions of 
Economy Act of 1933 affecting contracts of war risk insurance). To these should 
probably be added three cases concerning the power of national banks to pledge 
assets to secure deposits, public and private. Texas & Pac. Ry. v. Pottorff, 291 
U. S. 245 (1934); Marion v. Sneeden, 291 U. S. 262 (1934); Lewis v. Fidelity & 
Dep. Co., 292 U. S. 559 (1934). See also Butte, Anaconda & Pac. Ry. v. United 
States, 290 U. S. 127 (1933). Illustrative of the frequent cases involving new 
questions in the sense of application to important and peculiar facts and yet old 
ones in the sense of being. within the range of familiar general rules are First Nat. 
Bank v. Flershem, 290 U. S. 504 (1934) (four cases); Federal Trade Comm. v. 
Algoma Lumber Co., 291 U. S. 67 (1934); Federal Trade Comm. v. Keppel & Bro., 
291 U. S. 304 (1934). Compare cases cited in note 87, infra. See also Sanders v. 
Armour Fertilizer Works, 292 U. S. 190 (1934). 

85 Fix v. Philadelphia Barge Co., 290 U. S. 530 (1934) (abatement of action by 
government officer for failure to substitute successor does not bar new action by 
successor) ; Eastman Kodak Co. v. Gray, 292 U. S. 332 (1934) (disregard of rule 
that in absence of special findings the general findings of the district court sitting 
without a jury are conclusive on all matters of fact). 

86 In this respect, of course, the fifth reason commonly overlaps the first, deal- 
ing with conflict between the circuits; if a Supreme Court decision has been ap- 
parently misapplied, there is usually to be found a conflicting decision of a circuit 
court of appeals. The two reasons were both involved in the following cases: 
Nathanson v. United States, 290 U.S. 41 (1933); Bullard v. Cisco, 290 U. S. 179 
(1933); Miller v. Union Pac. Ry., 290 U. S. 227 (1933); Ormsby v. Chase, 290 
U. S. 387 (1933); United States v. Murdock, 290 U. S. 389 (1933); Moore v. 
Chesapeake & Ohio Ry., 291 U.S. 205 (1934); Helvering v. American Chicle Co., 
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Applications of decisions to peculiar and debatable sets of fact; 
insistence that the facts are otherwise than the lower courts found 
them to be — these are the recurrent characteristics of unsuccess- 
ful petitions. Such observations, of course, fit only the easier 
cases. Difficulty centers on the growing edges of the law. The 
line between an unsettled question and possible misapplication 
of prior decisions is shadowy, and nothing is more common than 
to find lawyers appealing to both grounds for the grant of the 
writ. It is of course impossible for the Court to interfere in every 
instance of analogical extension of old precedents to fit new prob- 
lems. If the problem is similar but different, its action is likely 
to be influenced both by its view of the importance of the 
particular problem and of the validity of the apparent extension.*’ 
Inevitably the lines are blurred between cases in which the grant of 
certiorari is appropriate under the fifth reason or under the fourth, 
and those in which it will be delayed until it is appropriate under 
the first. Least predictable of all are cases in which the Court 
grants certiorari in order to qualify or overrule a decision which 
has been faithfully followed, or to clarify one which has induced 
general contrariety of opinion, if not specific conflict, under vary- 
ing instances of a common category.** 

(6) “Or has so far departed from the accepted and usual 


291 U. S. 426 (1934); Chase Nat. Bank v. Norwalk, 291 U. S. 431 (1934); Hel- 
vering v. Newport Co., 291 U. S. 485 (1934); Larsen v. Northland Transp. Co., 
292 U. S. 20 (1934); Elliot v. Lombard, 292 U. S. 139 (1934) (petition urged only 
the first reason, but the Court’s opinion indicates that it acted also on the fifth). 

87 See, e.g., Hanson v. Haff, 291 U. S. 559 (1934), a deportation case, in which 
a prior decision that “ prostitution or for any other immoral purpose” includes a 
concubine was held to have been erroneously extended to condemn one whose 
sexual irregularities, so the Court found, had fallen short of concubinage. Other 
cases at the last term apparently attributable to the fifth reason were Jacobs v. 
United States, 290 U. S. 13 (1933); Griswold v. Helvering, 290 U.S. 56 (1933); 
Fidelity & Dep. Co. v. Arenz, 290 U. S. 66 (1933); Olson v. United States, 292 
U. S..246 (1934) (three cases). 

88 Cf. Pokora v. Wabash Ry., 292 U. S. 98 (1934). The petition in this case 
presented only the merits of an ordinary negligence case arising from a railroad 
grade crossing accident; the opinion announced an important limitation upon the 
“stop, look, and listen” rule of Baltimore & Ohio R. R. v. Goodman, 275 U. S. 66 
(1927). Cf. Funk v. United States, 290 U. S. 371 (1933), and Wolfle v. United 
States, 291 U.S. 7 (1934), reconsidering prior decisions as to what law governs the 
tules of evidence applicable in the federal courts. See also Shepard v. United 
States, 290 U. S. 96 (1933), a murder case presenting questions of the substantive 
law of evidence. 
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course of judicial proceedings, or so far sanctioned such a de- 
parture by a lower.court, as to call for an exercise of this court’s 
power of supervision.” The ratio of successful to attempted in- 
vocations of this reason is smaller than that of any other. To 
scores of petitioners each year any asserted error in the decision 
of a case, however minute and of whatever character, is such a 
departure “ from the accepted and usual course of judicial pro- 
ceedings ” as to call for an exercise of the Supreme Court’s power 
of supervision. Of course, the reason refers neither to errors of 
law nor to minor departures from customary practice. It refers 
to matters of major concern to the integrity of the federal judi- 
cial process. How rarely the Supreme Court regards as necessary 
any intervention on this ground appears from the fact that no 
single grant of certiorari last term was attributable to it. 

Generalizations of the sort here ventured are, of course, of lim- 
ited value. At best they serve only to narrow the area of doubt, 
to indicate directions of profitable inquiry. But the striking fact 
is how large a proportion of petitions yield to so elementary an 
analysis. One need not underestimate the complexity of the cer- 
tiorari process to feel confident that its more detailed study would 
make that process more intelligible and, perchance, more pre- 
dictable. 

The suggestion has repeatedly been made that the Court in 
denying certiorari should append a brief statement of reasons for 
its denial.*® In rare instances the Court has so expressed its rea- 
sons.* The proposal to extend the practice to all petitions, de- 


89 See, e.g., Moore, Right of Review by Certiorari to the Supreme Court (1929) 
17 Gro. L. J. 307; Handler, Book Review (1928) 28 Cor. L. REv. 515, 517, 518. 

®0 Reasons or citations of authority or both were given in four cases at the last 
term. In Busch v. United States, 290 U. S. 627 (1933), a petition raising the ques- 
tion of the sufficiency of an indictment was denied with citation of a controlling 
opinion and two earlier denials of certiorari on the authority of the same opinion. 
In Cleveland, C., C. & St. L. Ry. v. Henry, 290 U. S. 627 (1933), certiorari was 
denied “ for the want of a final judgment ”, with pertinent citations. In Chandler 
v. Manifold, 290 U. S. 665 (1933), the petition was rejected “‘ upon the ground that 
the alleged federal question was not properly presented to” the state supreme 
court, again citing cases. In Humble Oil & Ref. Co. v. Campbell, 292 U. S. 648 
(1934), the following order was entered: “ The petition for writ of certiorari 
herein is denied for failure to comply with Rule 38, paragraph 2, of the rules of 
this Court. The brief for the petitioner is 211 pages and that of the respondent is 
239 pages in length. Both briefs are stricken from the files of this Court.” For 
similar explanations of reasons at the 1932 term, see Frankfurter and Hart, supra 
note 2, at 270, n.43. 
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spite its surface attractions, is open to grave objections. Extended 
statements applicable to the facts of the particular case would re- 
quire such an expenditure of effort as to defeat the very purpose 
of certiorari. Brief, formalized reasons such as the Court now 
appends in dismissing appeals upon the jurisdictional statement 
would be largely meaningless, for the purpose of rendering the 
grounds of its action discoverable and predictable. Of far greater 
value would be occasional full opinions upon denial of petitions, 
where explanation of reasons for denial would illuminate large 
numbers of cases. Soon after the passage of the Act of 1891, the 
Court, elucidating a new mode of review, did deliver several such 
opinions.** Since then it has consciously abstained from such a 
practice,®” except, on occasion, when dismissing writs of certiorari 
as improvidently granted.” 


91 In re Woods, 143 U. S. 202 (1892) (stating that case does not fall “ within 
the category of questions of such gravity and general importance as to require” 
review) ; Chicago & N. W. Ry. v. Osborne, 146 U. S. 354 (1892) (per curiam denial, 
for want of final judgment, preceded by reporter’s statement of facts); American 
Const. Co. v. Jacksonville, Tampa & Key West Ry., 148 U.S. 372 (1893). 

92 In Gaines v. Washington, 277 U.S. 81 (1928), the Court, discovering that 
a writ of error had been improvidently allowed, dismissed it, and entered a rule 
against the plaintiff in error to show cause why, treating the writ of error as a 
petition for certiorari, certiorari should not be denied for lack of a substantial 
federal question. The return having been filed, the petition was denied by full 
opinion, Mr. Chief Justice Taft stating in explanation, “It has not been the 
practice of the Court to write opinions and state its reasons for denying writs of 
certiorari, and this opinion is not to be regarded as indicating an intention to adopt 
that practice, but in view of the fact that the Court has deemed it wise to initiate 
a practice for speedily disposing of criminal cases in which there is no real basis 
for jurisdiction in this Court, it was thought proper to make an exception here, 
not to be repeated, and write an opinion.” Jd. at 87. In a case at the last term 
the Court requested oral argument “ upon the questions presented by the petition 
for writ of certiorari.” Boynton v. Hutchinson Gas Co., (1933) Sup. Cr. J. 137, 
155, 161. After argument, certiorari was granted, without explanation. 291 U. S. 
656 (1934). Thereupon the case was argued on the merits. (1933) Sup. Cr. J. 
199, 200. A week later the writ of certiorari was dismissed per curiam “ for the 
Jack of showing of service of summons and severance upon those appellees in the 
state court who are not parties to the proceedings in this Court.” 292 U. S. 6o1 
(1934). 

88 See cases cited in notes 66, 67, supra. In such an opinion in Layne & Bowler 
Corp. v. Western Well Works, 261 U. S. 387, 393 (1923), Mr. Chief Justice Taft 
concluded by saying, “If it be suggested that as much effort and time as we have 
given to the consideration of the alleged conflict would have enabled us to dispose 
of the case before us on the merits, the answer is that it is very important that we 
be consistent in not granting the writ of certiorari except in cases involving prin- 
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Still other opportunities to give reasons are available in cases 
in which certiorari is granted, and an opinion written. Commonly 
the opinions in such cases refer to the grant of certiorari, but sel- 
dom do they mention the reasons for it.°* Virtually all the de- 
siderata urged for statements of reasons for denials would be at- 
tained by statements of reasons for grants; nor in the context of a 
full statement of the case would brevity be inconsistent with 
illumination. Accumulated explanations would make familiar the 
canons which guide the Court; and an essential aspect of its 
processes would be driven in, as it should be driven in, upon the 
consciousness of the bar. 

One might hope also for other and no less important gains from 
such a practice. Disturbing instances recur in which the Court’s 
action in granting certiorari appears irreconcilable either with its 
own professed grounds or with any general canons which can in- 
dependently be formulated. Usually such doubts vanish upon 
examination of the papers; an unmentioned conflict between cir- 
cuits, or failure to follow an authoritative Supreme Court decision, 
furnishes the explanation. Sometimes the doubts remain. In 


either case the desirability of a statement by the Court itself is 


evident. Futile applications are as much encouraged by an ap- 
parent as by an actual departure from the Court’s ordinary grounds 
of action. Ina process so extraordinary, entailing so wide a range 
of power, the Court itself must be especially anxious to appear, 
as well as actually to be, guided in the exercise of its discretion by 
standards intelligible to the profession as consistent solely with its 
responsibilities as the Supreme Court of the Nation. 


ciples the settlement of which is of importance to the public as distinguished from 
that of the parties, and in cases where there is a real and embarrassing conflict of 
opinion and authority between the circuit courts of appeal. The present case cer- 
tainly comes under neither head.” Compare Mr. Justice Stone, dissenting, Wash- 
ington Fid. Nat. Ins. Co. v. Burton, 287 U.S. 97, 100 (1932). For other opinions 
written upon the dismissal of improvidently granted writs, see Tyrrell v. District 
of Columbia, 243 U. S. 1 (1917); Missouri Pac. R. R. v. Hanna, 266 U. S. 184 
(1924) ; Erie R. R. v. Kirkendall, 266 U. S. 185 (1924). The Court’s more recent 
habit has been to dismiss writs of certiorari improvidently granted by per curiam 
opinion, without explanation of reasons. 

%4 The only such instances at the last term were those in which the Court re- 
ferred to the fact of conflict between circuit courts of appeals. See note 72, supra. 
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The very functions of the Court in our governmental scheme 
impose limits for their realization. The Constitution itself makes 
sharp restrictions in confining closely opportunities for originating 
litigation before the Court. By leaving the great bulk of the 
Court’s business to be defined by congressional discretion, the 
Constitution, with characteristic forethought, devises a flexible 
mechanism to be adjusted according to the practical dictates of 
government. But even jurisdictional acts are not so detailed and 
explicit as to sterilize the Court’s own resourcefulness in suiting 
its ways of doing business to the kind and volume of its business. 
Indeed, the great wisdom of Congress in its more recent legisla- 
tion governing the Supreme Court has been to rely more and 
more on the Supreme Court’s wisdom in the conduct of the Court’s 
business. And the Court has denied the ancient saw that it is a 
wise judge who enlarges his jurisdiction. Rather it has found truer 
insight in Goethe’s dictum, Jn der Beschrinkung beweist sich der 
Meister. The Court of last resort for a nation of one hundred 
and twenty millions must constantly be mindful of the impossi- 
bility of discharging its powers adequately in more than a rela- 
tively small number of cases each year.” Rules of law and pro- 
cedure, and judicial conventions, all have to be shaped for 
administration by a tribunal, which, no matter how distinguished 
its membership, can annually write not many more than two hun- 


dred opinions, if the deliberative process which precedes an-opinion 


and the process of opinion-writing are to partake of those psycho- 
logic and intellectual conditions which alone can produce the best 
judicial product. Concretely, the task of ruling upon statements 
as to jurisdiction and petitions for certiorari is bound to compete 
with opinion-writing in its demands upon the Justices. If the 
Court is limited in the number of cases it can decide, no less is it 
limited in the number it can decide not to decide. Increase in the 
latter burden is the emergent problem of the Act of 1925. 

Save for the brief respite under the Acts of 1891 and 1925, the 
continuous trend in the Court’s history has been one of pressure 


®5 Compare the recent legislation in England substituting discretionary for 
obligatory review in the House of Lords, 24 & 25 Geo. V, c. 40, § 1 (1934). 
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from increasing business. To expect reversal of this trend for the 
years that lie ahead is to rely on improbability. Factors making 
for steady growth in the judicial business of the country abound. 
No doubt unusual causes were responsible for the abrupt increase 
in the number of cases in the last term. Not a few controversies 
arose out of business failures.°* Claims of all kinds are pressed 
under the spur of a depression, and the needs of the Treasury call 
for particular alertness in the administration of tax laws, by far 
the most fruitful of litigation for the Court. But whatever the 
causes, the bumper crop of legislation, state and federal, of the last 
few years was not among them. Only four cases during the term, 
decided by full opinion, presented questions of the validity of de- 
pression law-making by the states.” Cases involving federal 
statutes were no more frequent. The influx of such litigation is 
still to come. 

A mere recital of the more important recent congressional 
measures suffices for intimations of the multitudinous litigation 
which this legislation has enacted. The first session of the 
Seventy-Third Congress put on the statute books, inter alia, the 
Emergency Banking Act of 1933, the Economy Act of 1933, 
the Agricultural Adjustment Act, the Tennessee Valley Authority 
Act, the Securities Act, the Joint Resolution of June 5, 1933, relat- 
ing to gold clauses, the Home Owners’ Loan Act, the Banking 
Act of 1933, the National Industrial Recovery Act, the Emergency 
Railroad Transportation Act, and the Farm Credit Act of 1933. 
Of the many questions embedded in this mass of legislation, 
only few, and those few not involving the most contentious issues, 
faced the Court during the 1933 term.** None of the legisla- 


96 Thus, a paging of the three volumes of the Reports for the last term discloses 
21 opinions out of 158 in causes whose origin was in insolvency, bankruptcy, re- 
ceivership, mortgage foreclosure, and the like. No less than 24 opinions dealt with 
questions of federal taxation, and 13 with state taxation. See Table IX. 

97 Gibbes v. Zimmerman, 290 U. S. 326 (1933) (upholding state moratory 
bank legislation of March, 1933) ; Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 
398 (1934) (upholding the Minnesota mortgage moratorium law) ; Nebbia v. New 
York, 291 U. S. 502 (1934) (upholding price-fixing provisions of the New York 
milk control act) ; Worthen Co. v. Thomas, 292 U. S. 426 (1934) (invalidating an 
Arkansas statute exempting from judicial process proceeds of life insurance con- 
tracts payable to residents in state). 

%8 Texas v. United States, 292 U. S. 522 (1934) (construction of amendments 
to Interstate Commerce Act in Emergency Railroad Transportation Act); Lynch 


Sind 


( 
j 
e 
ii 
S 
48 
PC 


SUPREME COURT AT OCTOBER TERM, 10933 279 


1934] 


tion at the second session of the same Congress came into issue: 
the Gold Reserve Act, the Federal Farm Mortgage Corpora- 
tion Act, the Bankhead Cotton Control Act, the Securities Ex- 
change Act, the Communications Act of 1934, the Federal Credit 
Union Act, the National Housing Act, the Tobacco Control Act, 
the Railroad Retirement Act, the important amendments to the 
Bankruptcy Act,°® and the numerous extensions of federal control 
over interstate crime.*°° Some of these enactments will lapse with 
time; others, repeal will terminate. But most of the new legisla- 
tion, it is safe to assume, will constitute additions to the permanent 
structure of federal law. As to such statutes the Court’s task 
transcends the initial determination of basic issues of validity. 
Neither careful draftsmanship nor conscientious administration 
can avert the steady and difficult process of judicial distillation 
of the meaning of complicated ney legislation. 

These new measures of social and economic policy are not the 
only breeders of new business for the Court. The Seventy-Third 
Congress also passed several important acts touching the federal 
judiciary. And, unless all past history is a false guide, new laws 
governing the jurisdiction and procedure of the federal courts in- 
evitably imply a long term of judicial clarification. By withdraw- 
ing from the district courts power to enjoin the enforcement of 
state public utility rate orders, Congress may well have relieved 
one of the tensions between the state and federal authorities. But 
in diverting the route by which such controversies come to the 
Supreme Court it has raised novel issues for the Court in the ap- 

plication of the reform. The Act conferring upon the Supreme 
Court the rule-making power in common-law actions has com- 
posed a controversy which has long divided the American bar.*” 


v. United States, 292 U. S. 571 (1934) (constitutionality of provisions of the 
Economy Act withdrawing permission of the United States to be sued on certain 
policies of war risk insurance). See also Booth v. United States, 291 U. S. 339 
(1934) (validity of provisions of Independent Offices Appropriation Act, 1933, 
reducing the compensation of retired federal judges) ; Ohio v. Helvering, 292 U. S. 
360 (1934) (validity of excise tax upon state-operated liquor monopoly). 

9 See Friendly, Some Comments on the Corporate Reorganizations Act (1934) 
48 Harv. L. Rev. 39, 80-81. 

100 See Extending Federal Powers Over Crime (1934) 1 Law AnD CONTEM- 
PORARY PROBLEMS 400-508. 

101 See, e.g., Morton, Some Suggestions About First Instance Courts of General 
Jurisdiction (1924) 49 A. B. A. Rep. 595, 599; The Rule-Making Power: A Bib- 
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But in doing so Congress has imposed upon the Court not only 
the onerous responsibility of formulating such rules; it has started 
the extended unfolding by judicial construction of a new code of 
adjective law. Finally, the Declaratory Judgment Act makes 
available in the federal courts a form of relief which, despite the 
light of experience in state and British jurisdictions, cannot fail to 
raise, in the context of federal constitutional law, many difficult 
issues for Supreme Court adjudication.’ 

Moreover, the tasks that lie ahead for the Court derive not 
merely from the prospective sources of new business and the ex- 
tent and novelty of the questions presented by new legislation. 
Particularly in the sphere of constitutional adjudication there is 
need as much of reéxamining old starting points as of fixing new 
ones. The Supreme Court is the vehicle of life latent in the letter 
of the Constitution. This implies the traditional process of ex- 
tracting new meaning from old cases, of seeing beneath words to 
things. Plainly we are in the midst of another great creative pe- 
riod in the Court’s history when ultimate issues of society will 
for a time steadily solicit its judgment. To meet these issues with 
the learning, wisdom, and largeness of vision appropriate to their 
majesty, the Court must have that serenity and spacious feeling 
of detachment which an effective control over its business alone 
can afford. Only a Court thus freed from undue external pres- 
sures will be equal to those demands of judicial statesmanship to 
which the times summon it. 


“As it [the Constitution] survives fierce controversies from age to 
age, it is forever silently bearing witness to the wisdom that went into 
its composition, by showing itself suited to the purposes of a great people 
under circumstances that no one of its makers could have foreseen. Men 
have found, as they are finding now, when new and unlooked-for situa- 
tions have presented themselves, that they were left with liberty to 
handle them. Of this quality in the Constitution people sometimes fool- 
ishly talk as if it meant that the great barriers of this instrument have 
been set at naught, and may be set at naught, in great exigencies; as if it 


liography (1930) 16 A. B. A. J. 199; Walsh, Rule-Making Power on the Law Side 
of Federal Practice (1926) 6 Ore. L. Rev. 1; Hale and Sunderland, A Reply to 


Senator Walsh, id. at 73. 
102 See Note (1932) 45 Harv. L. Rev. 1089; BorcHARD, DECLARATORY JUDG- 


MENTS (1934) passim. 
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were always ready to give way under pressure; and as if statesmen were 
' always standing ready to violate it when important enough occasion 
arose. What generally happens, however, on these occasions, is that the 
littleness and the looseness of men’s interpretation of the Constitution are 
revealed, and that this great instrument shows itself wiser and more far- 
looking than men had thought. It is forever dwarfing its commentators, 
both statesmen and judges, by disclosing its own greatness. In the entire 
list of the judges of our highest court, past and present, in the business 
of interpreting the Constitution, few indeed are the men who have not, 
now and again, signally failed to appreciate the large scope of this great 
charter of our national life. Petty judicial interpretations have always 
been, are now, and always will be, a very serious danger to the coun- 
try.” 103 

Felix Frankfurter. 

Henry M. Hart, Jr. 

Harvarp Law ScHOooL. 


103 James BRADLEY THAYER, LecAL Essays (1927) 159. 
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THE Law Scnuoo.. — The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


? - New England Outside of 
Massachusetts outside of New England 

Massachusetts Total in 

Class Number Percentage Number Percentage Number Percentage Class 
1926 93 19 44 9 355 72 492 
1927 107 20 33 6 391 74 531 
1928 102 18 40 7 425 5 567 
1929 =: 13 19 45 7 493 74 669 
1930 135 20 57 8 502 72 694 
1931 122 18 67 10 483 92 672 
1932 «112 15 58 8 565 77 735 
1933 97 15 44 7 504 78 645 
1934 9127 20 52 7 472 73 651 
1935 143 25 49 8 389 67 581 
1936 126 21 61 II 398 68 585 
1937 133 23 53 9 404 68 590 

1923-24 1924-25 1925-26 1926-27 1927-28 1928-29 
ES 17 17 29 18 34 
246 246 314 310 351 379 
Second Year ........ 265 -346 347 362 426 443 
492 531 567 675 694 672 
Unclassified ......... 45 34 32 26 36 
37 28 26 20 25 
1102 1202 1315 1441 1535 1589 

1929-30 1930-31 1931-32 1932-33 1933-34 1934-35 
Res, Gerad. 34 44 47 31 33 
Thre pear. 400 424 404 399 373 
Second Year ........ 429 475 442 444 407 416 
735 645 651 581 585 590 
Unclassified ......... 25 22 20 25 30 
14 10 II 15 7 
1640 1596 1595 1509 =: 1462 1449 


JuptctaL DiscRETION IN APPROVAL OF PETITIONS FILED UNDER SEC- 


TION 77B. — The corporate reorganizations section of the 1934 amend- 
ments to the Bankruptcy Act * provides that the judge shall approve the 
petition or answer of a corporate debtor seeking to effect a reorganiza- 
tion under the Act, if he is satisfied not only “ that the petition or answer 


1 48 Srat. 911, 11 U. §. C. A. § 207 (1934). 
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complies with this section”, but also that it “has been filed in good 
faith”. Likewise, where the proceeding is involuntary, being duly 
brought by three or more creditors, the court must be satisfied that the 
petitioners have “ complied ” with the section, and have filed in “ good 
faith ”.2 The definition of the considerations which shall guide the court 
in the application of this vague grant of discretion has already presented 
problems, no less difficult of solution for the almost complete lack of 
precedents from previous practice in bankruptcy or in “ consent re- 


ceiverships ”.* Most of the conflict thus far has centered about involun- . 


2 The decisions sometimes do not clearly discriminate between the requirement 
that the petition “ comply ” with the section, and that it be filed in “ good faith ”. 
See In re Coronado Hotel Co., E. D. Mo., July 5, 1934. The former would seem 
simply to refer to the formal requirements of the petition. Cf. In re Philadelphia 
Rapid Transit Co., 8 F. Supp. 51, 52 (E. D. Pa. 1934). 

Section 76(a), of S. 3866, the first draft of a corporate reorganization pro- 
vision, contained no explicit “ good faith ” requirement as to filing, but simply de- 
clared that “if such a petition or answer is filed and approved, an order of ad- 
judication in bankruptcy shall not be entered except as hereinafter provided in 
subdivision (c).” Subsection (c)(6) provided that the judge, “if a plan of re- 
organization is not proposed or accepted within such reasonable time as the judge 
may fix, or, if proposed and accepted, is not confirmed, may dismiss the proceeding 
unless it is involuntary, or direct the trustee or trustees to liquidate the estate, as 
the best interests of the creditors may require, and shall adjudge the debtor a bank- 
rupt, if satisfied that the filing of the petition or answer by the debtor or its 
proposal of a plan was made for the purpose of delaying creditors... .” Cf. 
S. 3866, § 76(f)(3); see Joint Hearings before Subcommittees of Committees on 
the Judiciary on S. 3866, 72d Cong., 1st Sess. (1932) 301, 1037. But, although 
indicating that the bill was not drafted without thought for curbing the abuse of 
its procedure, this provision did not look towards any inquiry at the outset into 
the bona fides of the petition. Indeed, the bill was criticized by members of the 
bar because “ there seems to be nothing the court can do but approve the answer ”, 
with the result “that the mere filing of an answer of this nature would set in 
motion all the elaborate machinery set forth in subsection (c) of section 76.” See 
Joint Hearings on S. 3866, supra, at 825, 1032; cf. Hearing before Committee on 
the Judiciary on H. R. 5009, 73d Cong., 1st Sess. (1933) 188. The reply of the 
Solicitor General seemed in effect to concede that the court’s initial “ approval” 
would not introduce any inquiry at that stage into the motives of the petitioners. 
See Joint Hearings on S. 3866, supra, at 1037. This bill, it should be noted, 
did not permit proceedings for reorganization to be brought by creditors. Cf. 
note 37, infra. But the later introduction of this feature was evidently not re- 
sponsible for the inclusion of the “ good faith ” requirement, which was contained 
in the bill as introduced at the next session of Congress, with no provision as yet 
made for involuntary proceedings. See 76 Conc. REc. 2903 (1933). The sections 
providing for relief of individual debtors, railroads, and municipalities likewise 
require, inter alia, that the court shall approve the petition, if satisfied that it has 
been filed in “ good faith”. 47 Srat. 1467, 1474, 11 U.S. C. A. §§ 202(a), 205(a) 
(1933); 48 Stat. 799, 11 U. S. C. A. § 303 (1934); cf. 76 Conc. REc. 2905, 4907 
(1933). Because of the close supervision of the proceedings from the outset by the 
Interstate Commerce Commission, the “ good faith” requirement in the railroads 
section would seem of much less importance than that in the corporation section. 
Cf. Hearings on H. R. 5009, supra, at 202. 

8 In its provision for proceedings to be taken by the debtor to effect a reorgani- 
zation, Section 77B seems analogous to the former “ friendly ” creditor’s bill pro- 
cedure, rather than to voluntary bankruptcy, which generally would look to 
liquidation rather than reform and continuation of the corporate structure; the 
new section is, however, analogous in principle to the composition provisions of 
the Act of 1898. Cf. 30 Stat. 549 (1898), 11 U.S. C. A. § 30(d) (1926); see 76 
Conc. Rec. 2908, 2913 (1933); 77 id. 5013 (1933). And:‘see also Joint Hear- 
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tary proceedings, where the trend of the cases is towards the develop- 
ment, under the aegis of the “ good faith ” requirement, of a broad power 
in the court to halt the initiating of creditor proceedings on grounds of 
fairness and sound business judgment quite apart from the compara- 
tively restricted inquiry into the honesty of petitioners’ motives. 

At the outset are encountered questions relating to the incidence and 
satisfaction of the burden of proof on the issue of “ good faith”. The 
clear import of the section is to place the burden of proof on the petition- 
ers.* With regard to voluntary petitions, however, it has been indicated 
that, if properly pleaded, the jurisdictional allegations * “‘ in themselves 
should satisfy the court that the petition complies with the section 
and was filed in good faith, in the absence of any proof of bad faith or 
dishonesty.” © But this statement seems to go too far, even if it re- 
lates not to the burden of persuasion, but only to the burden of going 
forward with the evidence. On a motion to dismiss a petition in bank- 
ruptcy, it is true, as on a demurrer, facts alleged and well pleaded must 
be accepted as true; * the “ good faith ” requirement of Section 77B, how- 
ever, if it is to have any significance, cannot be treated as a matter of 
form, but on either a debtor’s or creditors’ petition must be regarded as 
demanding the independent inquiry of the court.* Nevertheless, the re- 
quirement does not present an “ issuable fact” in the sense that all 
parties interested must be notified and given an opportunity to dispute 


ings on S. 3866, supra note 2, at 25; 76 Conc. Rec. 5107 (1933). The petition for 
reorganization brought by three or more creditors considerably resembles the in- 
voluntary petition in bankruptcy, in its formal aspects, but radically differs in 
purpose. Cf. Swaine, Corporate Reorganization under the Federal Bankruptcy 
Power (1933) 19 Va. L. REv. 317, 322; see Hearings on H. R. 5009, supra note 2, 
at 212~13. It is, of course, wholly different from the former creditor’s bill pro- 
cedure, which, as applied in reorganization, required the debtor’s consent. See 
Cravath, Reorganization of Corporations, in StETSON et al., Some LEGAL PHASES 
oF CORPORATE FINANCING, REORGANIZATION, AND REGULATION (1917) 153, 158. 

4 In re Philadelphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa. 1934); In re 
Coronado Hotel Co., E. D. Mo., July 5, 1934; cf. In re Manati Sugar Co., S. D 
N. Y., Aug 16, 1934; Zn re Phelps Manor Realty Co., D. N. J., Sept. 24, 1934, 
aff'd, C. C. A. 3d, Oct. 11, 1934. 

5 See In re South Coast Co., 8 F. Supp. 43 (D. Del. 1934). 

6 Ibid. Compare the remarks of the court, in course of argument, in In re 
New York Title & Mtge. Co., N. D. N. Y., June 27, 1934: “I agree that the peti- 
tioning creditors should satisfy the court ‘of the good faith of the petition, and 
that would naturally be done if they are creditors who have unsecured claims in 
excess of a thousand dollars. In the absence of any other proof, that, I take it, 
would establish good faith. .’ Stenographer’s Minutes, pp. 156-57. 

7 Graham Mfg. Co. v. Davy-Pocahontas Coal Co., 238 Fed. 488 (C. C. A. 4th, 
oe Pegs Ward Radio Co., Inc. v. Grigsby Grunow Co., 67 F.(2d) 745 
(C. C. A. 3d, 1933); cf. note 9, infra. 

8 In re Philadelphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa. 1934). In 
voluntary bankruptcy the correct procedure is to raise any issue regarding the 
existence of the jurisdictional facts by petition to vacate the adjudication, and not 
by motion to dismiss the petition. In re San Antonio Land & Irr. Co., Ltd., 228 
Fed. 984 (S. D. N. Y. 1916). But under Section 77B, since “ good faith” must 
be determined whether or not any party raises the issue, it would seem immaterial 


whether the case is before the court on the debtor’s motion to approve, or another’s 


motion to dismiss. Cf. In re Philadelphia Rapid Transit Co., supra, at 52. 
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the point. If parties appear at the outset to contest the petition, the 
section, in sharp contrast at least to the rule in voluntary bankruptcy 
proceedings,® permits them to be heard, if their claims or stock holdings 
are of requisite amount.’® But, as to creditors generally in the case of 
a voluntary petition, or as to non-petitioning creditors in an involuntary 
proceeding, notice is not provided for, nor, would it seem, is it constitu- 
tionally necessary; ‘' indeed, in many cases it would hardly be feasible.’ 


® Residence, domicil, or location of the principal place of business of the peti- 
tioning debtor may be contested on a motion to vacate an adjudication in vol- 
untary bankruptcy. In re San Antonio Land & Irr. Co., Ltd., 228 Fed. 984 (S. D. 
N. Y. 1916) ; Chicago Bank of Commerce v. Carter, 61 F.(2d) 986 (C. C. A. 8th, 
1932). But the petition is conclusive that the debtor is insolvent and desires the 
benefit of the Act, and permission is even denied to contest the mental capacity of 
the debtor or the validity of directors’ action in voting to file a petition. In re 
Ives, 113 Fed. 911 (C. C. A. 6th, 1902); Zm re Ann Arbor Mach. Corp., 274 Fed. 
24 (C. C. A. 6th, 1921); see In re Goodfellow, Fed. Cas. No. 5,536, at 595 (D. 
Mass. 1870) ; Im re Guanacevi Tunnel Co., 201 Fed. 316, 318 (C. C. A. 2d, 1912); 
cf. Weinstein, Chapter VIII of the Bankruptcy Act (1933) 38 Comm. L. J. 171, 172. 

10 Three or more creditors, holding provable claims which amount in the ag- 
gregate to $1000 or over, in excess of the value of any security held, or stockholders 
holding five per cent of the outstanding shares of stock of any class, may be heard 
in opposition any time before the regular meeting of creditors and stockholders 
which the judge is directed to call within 30 days of approving the petition. 48 Star. 
913, 11 U. S. C. A. § 207(a) (1934). The permission here given is to contest “ the 
facts alleged in the petition ”; creditors have been heard, however, on the question 
of “good faith” of the debtor. In re South Coast Co., 8 F. Supp. 43 (D. Del. 
1934) ; cf. In re Missouri-Kansas Pipe Line Co., N. D. Ill., Sept. 12, 1934 (report 
of special master). Compare, however, In re Ambassador Hotel Corp., S. D. N. Y., 
June 28, 1934, (1934) 1 CORPORATE REORGANIZATIONS 30, where the memorandum 
of the court reads, in part: “ good faith of petitioners [in debtor petition] is not 
an issuable fact, but is a matter for the court to determine, and in this matter the 
court is fully advised by its control of the equity receivership since December, 1931.” 
This observation, however, seems chiefly directed at the argument that notice to 
all parties was constitutionally necessary. Cf. note 11, infra. And the court, in 
the particular circumstances, was evidently in a position to be especially well- 
informed. Not only because of the express statutory permission to contest the 
allegations, but also because “ good faith” probably requires that the corporation 
actually be in need of reorganization, it would seem clear that even the formal fact 
averments of the petition, as to financial embarrassment or insolvency and the 
desire to effect a reorganization, may be questioned on a motion to dismiss. Cf. 
note 15, infra. But see In re Philadelphia Rapid Transit Co., 8 F. Supp. 51, 52 
(E. D. Pa. 1934). 

11 Jn re Ambassador Hotel Corp., S. D. N. Y., June 28, 1934 (debtor’s petition) ; 
see (1934) 1 CorPoRATE REORGANIZATIONS 30, 65, 88. Hanover Nat. Bank v. 
Moyses, 186 U. S. 181 (1902), held that the Act of 1898 was constitutional, al- 
though it failed to provide for notice to creditors of the hearing on a petition for 
adjudication in voluntary bankruptcy, because the facts required to be set forth 
in such a petition were “ not issuable”. Although “ good faith ” is plainly not “ non- 
issuable” in the sense that the requirement thereof may be satisfied by proper 
pleading alone, the Hanover National Bank decision would seem broad enough 
to permit Congress to add this grant of discretion without a full hearing thereby 
being rendered necessary. Cf. Luhrig Collieries Co. v. Interstate Coal & Dock Co., 
281 Fed. 265, 270 (S. D. N. Y. 1922); First Nat. Bank v. Stewart Fruit Co., 17 
F.(2d) 621, 623 (N. D. Cal. 1927). Where creditors have already taken steps in 
another jurisdiction to protect their interests, however, notice of the initiation of 
debtor’s proceedings under Section 77B should, as a matter of sound practice, 
be given them. in re Phelps Manor Realty Co., D. N. J., Sept. 24, 1934, afd, 
C. C. A. 3d, Oct. 11, 1934, semble; cf. In re Continental Coal Corp., 238 Fed. 113, 
117 (C. C. A. 6th, 1916). 

12 The Associated Gas & Electric Co., recently involved in a contest over 4 
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Whatever else “ good faith ” signifies, it at least demands honesty of 
purpose.** Especially since the petition must allege insolvency, or in- 
ability to meet obligations as they mature, voluntary proceedings under 
the amendment would not be brought in “ good faith ” if a financially 
unembarrassed corporation sought thereby to compel a scaling down of 
its indebtedness.'* Nor would there be “ good faith ” if the object were 
simply to hold the creditors at bay in the face of a clear necessity for 
liquidation.** And where the petition is filed by three or more creditors, 
pursuant to the formal requisites of the section, the court must be satis- 
fied that it is not being employed as the instrument of “ a blackmailing 
scheme ”, or in “ strike ” litigation.‘* In this connection the decisions 


creditors’ petition, was said to have over 250,000 security-holders. See N. Y. 
Times, Oct. 9, 1934, at 29. 

13 See In re South Coast Co., 8 F. Supp. 43, 44 (D. Del. 1934). The “ good 
faith ” of counsel, rather than of the ostensible petitioners, may be the central 
issue, where it is claimed that the latter are ‘“ dummies”, or at least are not the 
instigators of proceedings. See Jn re Associated Gas & Elec. Co., S. D. N. Y., 
Oct. 26, 1934 (oral opinion), Stenographer’s Minutes, p. 9. 

Inquiry into the petitioner’s motive is contrary to the general rule in bank- 
ruptcy, whether the proceedings be voluntary or involuntary. In re Fowler, Fed. 
Cas. No. 4,998 (D. Mass. 1867) ; Bank of Elberton v. Swift, 168 Fed. 305 (C. C. A. 
5th, 1920) ; Im re Automatic Typewriter & Service Co., 271 Fed. 1 (C. C. A. 2d, 
1921). Compare, however, In re Weidenfeld, 257 Fed. 872 (E. D. N. Y. 1919). 
This rule has been relaxed to permit the vacating of an adjudication shown to have 
been procured by corporate directors.in order to hinder action already begun, or 
about to be taken, against them for mismanagement or fraud in the conduct of 
the business. Zeitinger v. Hargadine-McKittrick Dry Goods Co., 244 Fed. 719 
(C. C. A. 8th, 1917) ; In re E. C. Denton Stores Co., 5 F. Supp. 307 (S. D. Ohio 
1933). Contra: In re United Grocery Co., 239 Fed. 1016 (S. D. Fla. 1917); see 
In re S. & S. Mfg. & Sales Co., 246 Fed. 1005, 1009 (N. D. Ohio 1917). But the 
doctrine of the Zeitinger case probably will be restricted closely to the circum- 
stances there involved. Cf. In re Dressler Producing Corp., 262 Fed. 257 (C. C. A. 
2d, 1919) ; In re Farrell Realty Co., 10 F.(2d) 612 (W. D. Pa. 1925). It was estab- 
lished, however, that the court might scrutinize the purpose of the parties seeking 
a consent receivership. First Nat. Bank v. Flershem, 290 U. S. 504 (1934); see 
Kingsport Press, Inc. v. Brief English Systems, Inc., 54 F.(2d) 497, 500 (C. C. A. 
2d, 1931). 

14 See In re South Coast Co., 8 F. Supp. 43, 44 (D. Del. 1934); cf. First Nat. 
Bank v. Flershem, 290 U. S. 504 (1934); Jn re Scammon, Fed. Cas. No. 12,428 
(N. D. Ill. 1874) ; In re Carleton, 115 Fed. 246 (D. Mass. 1902). The Congressional 
debate, particularly with reference to the railroad reorganization section, revealed 
a general feeling that the minority interests must be protected from being “ frozen 
out”. See 76 Conc. Rec. 2917, 2923, 4887, 5358 (1933). 

15 Cf, Michigan v. Michigan Trust Co., 286 U. S. 334, 345 (1932); Luhrig 
Collieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265, 269 (S. D. N. Y. 1922); 
Ex parte Relmar Holding Co., Inc., 61 F.(2d) 941 (C. C. A. 2d, 1932); see 76 
Conc. Rec. 3661-63 (1933). As observed in note 2, supra, specific objection was 
made to the original draft of the corporate reorganization section on the ground 
that an insolvent corporation might delay necessary liquidation by resort to the 
Act; it seems not unlikely that the subsequent insertion of the “ good faith ” clause 
was in response to this precise complaint. 

16 Thus, in the course of argument, in Jn re New York Title & Mtge. Co., 
N. D. N. Y., June 27, 1934, the court remarked that “. . . if it be the fact that 
some, or all, of these creditors have been harassing this corporation, and have been 
threatening them with suits, if they are not paid, or have been imposing any ex- 
cessive demands or been blackmailing the officers, or done anything like that, 
which indicates that this bankruptcy petition is not one presented in good faith, 
for reorganization purposes. . . . I apprehend that that is about the scope of what 
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are in some confusion whether any weight should be given to the fact 
that the petitioning creditors, in number and amount, merely make up 
the jurisdictional minimum, and represent only a small percentage of the 
total claims or investment. There has been some intimation that a dis- 
tinction should be taken between the “formal” requirement as to 
amount and number, and the requirement of “ good faith”, and the 
relative importance of the petitioners considered with reference to the 
latter.‘ But, however dubious the wisdom of the broad provision for 
creditors’ proceedings under the section,’* it is arguable that the statute 
should be taken at its word, and the explicit permission of the Act held 
to exclude the question of numbers and amount from the consideration 
of “ good faith ”.*° Again, merely because the debtor codperates with 
the petitioning creditors, so long as the purpose is to obtain a reorganiza- 
tion, there is no “ collusion ” in any reprehensible sense to invalidate the 
proceedings.”° 

But the courts have looked not merely to dishonesty in their inquiry 
into motive. However honest the purpose of the petitioner, if his pri- 


good faith means in that section.” Stenographer’s Minutes, pp. 156-57. Likewise, 
in In re Associated Gas & Elec. Co., S. D. N. Y., Oct. 26, 1934, the court, in an 
oral opinion, interpreted the “ good faith ” requirement as directed primarily against 
“ strike ” suits. See Stenographer’s Minutes, p. 8; N. Y. Times, Oct. 27, 1934, at 21. 
See also In re Missouri-Kansas Pipe Line Co., N. D. Ill., Sept. 12, 1934 (report of 
special master). Cf. Note (1934) 34 Cox. L. Rev. 1308. The hearings and debates 
on the section contain little discussion bearing on the point. See, however, Joint 
Hearings on S. 3866, supra note 2, at 825; cf. 76 Conc. Rec. 2916, 5108-09 (1933). 

17 See In re Coronado Hotel Co., E. D. Mo., July 5, 1934; Jn re National Dept. 
Stores, Inc., 8 F. Supp. 19 (D. Del. 1934) ; cf. In re Laclede Gas Light Co., E. D. 
Mo., June '26, 1934; In re Flamingo Hotel Co., E. D. Ill., Aug. 9, 1934; In re 
Philadelphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa. 1934). 

18 See Friendly, Some Comments on the Corporate Reorganizations Act (1934) 
48 Harv. L. REv. 39, 52. 

19 See report of special master, in In re Missouri-Kansas Pipe Line Co., N. D. 
Ill., Sept. 12, 1934: “ Honesty of purpose ought not in any way to be questioned 
by the mere fact that their claims represent a small percentage of all claims against 
the debtor, if the aggregate of their claims is within the statutory requirement, for 
Congress has determined what creditors may invoke relief under the Act, and it is 
not for the Courts to adopt any other criterion.” Compare Jn re Flamingo Hotel 
Co., E. D. Ill., Aug. 9, 1934, where, in an oral opinion, the court declared that 

. the fact that there are three comparatively small petitioning creditors .. . 
has little or no weight on the question of good faith. It might have in some 
situations.” It was declared in bankruptcy that the fact that by far the greater 
number and proportion of creditors do not desire involuntary proceedings to be 
taken has no effect on the right of creditors, in the statutory number and amount, 
to bring their petition. In re Lewis F. Perry & Whitney Co., 172 Fed. 745 (D. 
Mass. 1909), aff'd, sub nom. Stroheim v. Lewis F. Perry & Whitney Co., 175 Fed. 
52 (C. C. A. 1st, 1910); see In re Stone, 206 Fed. 356, 357 (E. D. Pa. 1913); cf. 
Sheehan & Egan, Inc. v. North Eastern Shoe Co., 47 F.(2d) 487 (C. C. A. 1st, 
1931). But cf. Lowenstein v. Henry McShane Mfg. Co., 130 Fed. 1007 (D. Md. 
1904). It may be argued, of course, that where the object is not liquidation but 
reorganization, codperation among the claimants is so much more essential that it 
is necessary to consider the petitioners’ relative position in the whole group; the 
statute seems too clear, however, to justify departure from its terms. 

20 In re South Coast Co., 8 F. Supp. 43 (D. Del. 1934); cf. In re Metropolitan 
Ry. Receivership, 208 U. S. 90 (1908); In re Syracuse Stutz Co., Inc., 55 F.(2d) 
914 (C. C. A. 2d, 1932). 
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mary object is not to protect his interest as a creditor, the petition is not 
filed in “ good faith ”; thus, proceedings were dismissed when brought 
by a city official, who had admittedly purchased a bond of the local street 
railway company solely to qualify himself to seek a reorganization in the 
interest of the city and the public.** Likewise, in cases where there is 
no finding of dishonesty, the courts are, nevertheless, employing the 
“ good faith ” requisite to minimize interference with pending receiver- 
ship or foreclosure proceedings, especially when the latter have been in 
progress for some time in a state court. Notwithstanding the fact that 
the pendency of “a prior proceeding in bankruptcy or equity receiver- 
ship ” is expressly made one basis for a creditors’ petition,”* the existence 


of such proceedings is evidently a factor which has weighed heavily in, 


21 In re Philadelphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa. 1934). In 
the course of argument in Jn re Associated Gas & Elec. Co., S. D. N. Y., cited 
note 16, supra, the court, in passing, gave unqualified approval to the holding of 
the Rapid Transit case. See Record, vol. 6-A, at 1223. Because of the importance 
of the case, the judge before whom the petition in the Rapid Transit matter was 
originally brought sought the assistance of his two colleagues. He later dissented 
from their decision, on the ground that “before a Judge can decide the question 
of ‘good faith’ in the negative, and find or hold that ‘bad faith’ exists, proof 
should be required and permitted.” See In re Philadelphia Rapid Transit Co., 
supra, at 56; cf. (1934) 48 Harv. L. Rev. 132. But this contention does not seem 
persuasive, since none of the facts as to petitioners’ purpose and tactics was dis- 
puted. In bankruptcy, that a petitioner purchased his claim simply to qualify 
himself to join in the bringing of involuntary proceedings is immaterial, provided 
that he actually paid his own money for the claim, and purchased before the filing 
of the petition. In re Woodford, Fed. Cas. No. 17,972 (N. D. Ohio 1876); In re 
Bevins, 165 Fed. 434 (C. C. A. 2d, 1908); cf. Emerine v. Tarault, 219 Fed. 68 
(C. C. A. 6th, 1915) ; In re Pickering Lumber Co., 1 F. Supp. 82 (W. D. Mo. 1932). 
But cf. Lowenstein v. Henry McShane Mfg. Co., 130 Fed. 1007, 1009 (D. Md. 
1904). But the transaction must not represent merely the splitting up of one pre- 
existing debt to obtain the necessary number of petitioners. Jn re Tribelhorn, 137 
Fed. 3 (C. C. A. 2d, 1905); cf. In re Independent Thread Co., 113 Fed. 998 
(D. N. J. 1902). Under the creditor’s bill procedure it was cautioned that the 
petitioning creditor must not be “a mere dummy, acting without risk of expense ”’. 
See Kingsport Press, Inc. v. Brief English Systems, Inc., 54 F.(2d) 497, 500 
(C. C. A. 2d, 1931) ; cf. Harkin v. Brundage, 276 U. S. 36 (1928). And, although 
the motive of one seeking a receivership has been said to be immaterial, this state- 
9 may be questioned. Cf. Home Mtge. Co. v. Ramsey, 49 F.(2d) 738 (C. C. A. 
4th, 1931). 

22 In In re Flamingo Hotel Co., E. D. Ill., Aug. 9, 1934, the court interpreted 
the “ good faith ” requirement as “a safeguard against unseemly conflicts between 
the State and Federal Courts”. (Oral opinion.) Save in the situation recognized 
in Zeitinger v. Hargadine-McKittrick Dry Goods Co., 244 Fed. 719 (C. C. A. 8th, 
1917), cited note 13, supra, the purpose to transfer litigation and administration 
of an estate from the state to the bankruptcy court is not in itself fraudulent or 
open to other objection. Jn re Dressler Producing Corp., 262 Fed. 257 (C. C. A. 
2d, 1919) ; In re Beaver Cotton Mills, 275 Fed. 498 (N. D. Ga. 1921). Compare 
In re Metropolitan Ry. Receivership, 208 U. S. 90 (1908). 

; 23 48 Srav. 913, 11 U.S. C. A. § 207(a) (1934). The court in Jn re Laclede Gas 
Light Co., E. D. Mo., June 26, 1934, strongly expressed the opinion that the Act 
did not mean that “the mere filing of an action wherein a receiver, as a mere in- 
cident, should be asked for ” should be the basis for bringing a petition. In Jn re 
Flamingo Hotel Co., E. D. Ill., Aug. 9, 1934, the court assumed without discussion 
that the statute was satisfied where state court receivers had already been appointed 
and had taken possession in foreclosure proceedings. See Friendly, supra note 18, 
at 54,n.57. Accord: In re Surf Bldg. Corp., E. D. Ill., Oct. 17, 1934. 
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several instances, where the tribunal was also dubious of the wisdom or 
feasibility of reorganization.** 

The most striking feature of the cases, however, is the tendency to 
invoke the statutory discretion where, quite apart from the bona fides 
of the parties, the court does not believe that reorganization is feasible 
or desirable as a matter of business judgment, or likely to be effected 
under the prevailing circumstances. The court will question whether 
“any useful purpose will be served ” by commencing action then under 
Section 77B.”5 Thus, it has been ruled that the petition should be dis- 
missed where the nature of the debtor’s assets renders liquidation the 
only practicable course.2* And where resort to the section would mean 
duplication of efforts already well under way for reorganization in other 
proceedings, with attendant delay and expense, dissentients are likely to 
be remitted to the original action to adjust their claims.?’ 

Further, some cases indicate that the failure of the petitioners to show 
that they have in mind some fairly workable plan of reorganization, or 
at least that they have taken steps to formulate one, is ground for dis- 
missal.2® A more stringent limitation upon the initiation of creditors’ 


24 Creditors’ petitions were dismissed in the following cases: In re Coronado 
Hotel Co., E. D. Mo., July 5, 1934 (final decree in foreclosure proceedings pending 
in state court for nearly three years was being held awaiting decision of the 
federal court) ; Jn re Texas Gas Util. Co., S. D. Tex., Aug. 13, 1934 (petitioners 
were bondholders dissatisfied with a tentative plan of reorganization which had 
been formulated in connection with reorganization already under way in a state 
court receivership); Im re Missouri-Kansas Pipe Line Co., N. D. IIl., Sept. 12, 
1934 (report of special master) (plan of adjustment, for liquidation, had been 
presented to state court in receivership initiated over two years before); Jn re 
Phelps Manor Realty Co., D. N. J., Sept. 24, 1934, aff'd, C. C. A. 3d, Oct. 11, 1934 
(final decree had already been rendered in state court for foreclosure of mortgage 
and sale of the mortgaged properties). But cf. In re Surf Bldg. Corp., E. D. Il, 
Oct. 17, 1934. 

25 In re Manati Sugar Co., S. D. N. Y., Aug. 16, 1934; see In re Laclede Gas 
Light Co., E. D. Mo., June 26, 1934 (oral opinion). ; 

26 In re Missouri-Kansas Pipe Line Co., N. D. Ill., Sept. 12, 1934 (report of 
special master). 

27 In re Texas Gas Util. Co., S. D. Tex., Aug. 13, 1934, cited note 24, supra. 
Compare In re Laclede Gas Light Co., E. D. Mo., June 26, 1934, where in dis- 
missing the petition, the court in its oral opinion stressed the fact that the debtor 
had in preparation a plan on its face not unreasonable. 

28 Thus, in Jn re Coronado Hotel Co., E. D. Mo., July 5, 1934, the court stated 
as one ground for dismissing the creditors’ petition, that “there is no showing that 
the petitioners will present a feasible plan for the reorganization of the property.” 
(Oral opinion.) And in Jn re Missouri-Kansas Pipe Line Co., N. D. IIl., Sept. 12, 
1934, the special master, in the absence of any “ suggestion ” of a “ feasible plan ”, 
did not believe it sufficient that counsel for the petitioners sincerely entertained 
“the hope or belief . . . that if this court takes jurisdiction and approves the 
petition as properly filed, some plan will be evolved.” Compare Jn re Manati 
Sugar Co., S. D. N. Y., Aug. 16, 1934, order of Aug. 25, 1934; In re National Dept. 
Stores, Inc., 8 F. Supp. ro (D. Del. 1934) (issue, not of “ good faith ”, but of pre- 
cedence between creditors’ and debtor’s petitions). In Jn re Associated Gas & Elec. 
Co., S. D. N. Y. Oct. 26, 1934, the court in its oral opinion stated as its view that 
“it suffices to evidence the good faith of the petitioners that they have some gen- 
eral scheme of fair treatment under a reorganization plan, that might well secure 
such an assent [as the section requires for the submission of a creditors’ plan], not 
necessarily in the shape in which they have it, but subject to changes that may by 
further discussion be deemed proper and advisable, and to which they themselves 
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proceedings, however, is represented by the consideration given in several 
cases to the petitioners’ probable ability to secure the adoption and 
operation of a plan of reorganization, whether or not they are able at 
the outset to suggest one.*® Whereas the Act permits a debtor to submit 
a plan of its own motion, creditors may not submit one unless they have 
the approval of 25 per cent in amount of any class and 1o per cent in 
amount of the total claims against the debtor which would be affected 
by the scheme.*° Two decisions have gone so far as definitely to assign 
as a ground for dismissal the petitioners’ failure to show existing or 


-probable future interest sufficient to present a plan under this require- 


ment.*? So, too, “ the apparent lack of ability on the part of the peti- 


are ready to give their assent.” Stenographer’s Minutes, pp. 6-7. The court, 
earlier, in the course of argument, suggested that a more extensive showing on 
the part of petitioning creditors might be required in a case where merely tem- 
porary financial embarrassment, rather than insolvency, was involved. See N. Y. 
Times, Oct. 10, 1934, at 33; cf. In re Laclede Gas Light Co., E. D. Mo., June 26, 
1934. And compare Jn re Cockshaw, 220 Fed. 239 (S. D. N. Y. 1915). 

No case has gone so far as to require that a complete plan be submitted together 
with the petition; indeed, one court has expressly rejected the idea. In re Associated 
Gas & Elec. Co., supra, Stenographer’s Minutes, p. 6; see N. Y. Times, Oct. 27, 
1934, at 21. What must be guarded against, however, are cases indicating that 
the fact that objecting creditors, seeking to intervene in a consent receivership, 
have no “ constructive plan ” to offer should count against them. See Clinton Trust 
Co. v. 142-144 Joralemon St. Corp., 237 App. Div. 789, 794, 263 N. Y. Supp. 359, 
365 (2d Dept. 1933) ; cf. Fearon v. Bankers’ Trust Co., 238 Fed. 83, 85 (C. C. A. 3d, 
1916). But, far from imposing any such qualification upon the petitioners’ right, 
Section 77B plainly contemplates the possibility that no plan may be submitted at 
the time of the filing of the petition, for it explicitly provides for the disposal of the 
case, “if a plan of reorganization is not proposed . . . within such reasonable time 
as the judge may fix... .” 48 Srat. 917, 11 U.S. C. A. $ 207(c)(8) (1934); cf. 
note 2, supra. And see In re Surf Bldg. Corp., E. D. Ill., Oct. 17, 1934, holding in 
accord with Jn re Associated Gas & Elec. Co., supra. 

With regard to voluntary petitions, some casual statements were made in the 
hearings, which might be taken to indicate an expectation that some sort of plan 
would usually be presented at the time of filing, but nothing in the further hearings, 
or debates, or in the Act, bears out any such suggestion. See Joint Hearings on 
S. 3866, supra note 2, at 423; Hearings on H. R. 5009, supra note 2, at 188. More- 
over, it was always plainly assumed, in connection with the creditor’s bill pro- 
cedure, that no plan would ordinarily be presented at the initiation of the action. 
See, e.g., Habirshaw Elec. Cable Co. v. Habirshaw Elec. Cable Co., Inc., 296 Fed. 
875, 878 (C. C. A. 2d, 1924), cert. denied, 265 U. S. 587 (1924); Birmingham 
Trust & Sav. Co. v. Atlanta, B. & A. Ry., 271 Fed. 731, 738 (N. D. Ga. 1921). 

29 That the petitioners “ made no showing of ability to effect a reorganization ” 
was assigned_as a basis of decision in Jn re Manati Sugar Co., S. D. N. Y., Aug. 16, 
1934, and in Jn re Phelps Manor Realty Co., D. N. J., Sept. 24, 1934, aff'd, C. C. A. 
3d, Oct. 11, 1934. In proceedings regarding the Middle West Utilities Co., in the 
United States District Court for the Northern District of Illinois, the court in- 
formally stated that the problem in approving a petition was whether a reorganiza- 
tion “can be carried out”. Record, p. 26. 

80 48 Srat. 917, 11 U. S. C. A. § 207(d) (1934). 

81 In re Coronado Hotel Co.; In re Texas Gas Util. Co., both supra note 24 
(oral opinions). In the Coronado Hotel case the court rested its argument on the 
fact that, because a very large percentage of the bonds or claims were held by a 
bondholders’ committee which was opposed to the petition, it seemed “ reasonably 
certain” that the petitioners could never acquire or represent the statutory per- 
centage of claims to allow them to advance a plan. Although finding essentially 
the same circumstances, the court in the Texas case was more careful to avoid com- 
mitting itself to any general rule that the opposition of a large percentage thus 
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tioners or anyone else to refinance the affairs of the debtor corporation ” 
has been taken as a ground of decision.*” 

The evident tendency thus to broaden the application of the “ good 
faith ” requirement far beyond its primary reference to honesty of 
motive probably reflects the feeling of the courts that, so far as formal 
requisites are concerned, the Act makes the initiation of creditors’ peti- 
tions unnecessarily and dangerously easy.** The section, it is claimed, 
is primarily intended for the benefit of the debtor corporation; creditors’ 
proceedings should be countenanced “ only in most compelling cases ”’.** 
On the other hand, it may be argued that the Act deliberately seeks to 
give small creditors the right to invoke the supervision of the court from 
the outset, to curb domination and profiteering by “ inside ” groups.** 
Neither the terms of the Act,** nor its Congressional history ** yields a 


should prevent the filing of a petition: “ They could thereby always block the 
jurisdiction here, and, I am inclined to think if the law is valid and in the proper 
case, the Court ought to assume jurisdiction and chance the question as to whether 
they will present a plan later or not.” Cf. In re Associated Gas & Elec. Co., S. D. 
N. Y., Oct. 26, 1934, Stenographer’s Minutes, p. 6, cited note 28, supra. 

32 In re Phelps Manor Realty Co., D. N. J., Sept. 24, 1934, aff'd, C. C. A. 3d, 
Oct. 11, 1934. 33 Cf. Friendly, supra note 18, at 52. 

84 Faris, J., in Jn re Laclede Gas Light Co. (oral opinion); cf. In re Phila- 
delphia Rapid Transit Co., both supra note 17. 

85 This interpretation was suggested as a possibility by the court in the course 
of argument, without an opinion expressed as to its merit, in 7m re Associated Gas 
& Elec. Co., S. D. N. Y., Oct. 1934, Record, vol. 6-A, pp. 1154-56. 

86 Proponents of the “creditor” interpretation can point not only to the 
very easy formal requirements for filing a creditors’ petition, but also to re- 
strictions placed upon the debtor’s conduct in the reorganization, as, for ex- 
ample, in requirements of publicity. See Kraus, The Sociological Aspects of 
the Corporate Reorganization Act (1934) 1 CORPORATE REORGANIZATIONS 93. On 
the other hand, under the provision that all consistent bankruptcy authorities shall 
apply to proceedings under Section 77B, the debtor’s petition will generally take 
precedence over a prior proceeding begun by creditors. In re National Dept. 
Stores, Inc., 8 F. Supp. 19 (D. Del. 1934). And the debtor may present a plan 
without the necessity of obtaining the approval of any other interests beforehand. 
48 Stat. 918, 11 U.S.C. A. § 207(d) (1934). Moreover, the provisions of Chapter 
VIII are entitled “ For the Relief of Debtors”, and, in terms, the emphasis of the 
section, even with regard to the allegations of the creditors’ petition, is that the 
debtor “shall effect a reorganization”. 48 Stat. 912, 11 U. S. C. A. § 207(a) 
(1934). 

87 The debates stress almost equally the furthering of the interests of creditors 
and debtors. Cf., e.g., 76 Conc. REC. 2908, 2916, 2920, 4887, 5107, 5358 (1933); 78 
id., May 2, 1934, at 8110; see H. R. Rep. No. 194, 73d Cong., 1st Sess., at 8 (1933). 
It is true, of course, that not until the last stage was any provision incorporated 
to permit creditors to file a petition under the corporation section. Cf. 76 Conc. 
Rec. 2903 (1933); 77 id. 5009 (1933). But the only comment which was made 
on this amendment tends to give it a narrow significance. Explaining the change 
in the committee hearing, Representative McKeown, in charge of the measure, 
said that the provision for a creditors’ petition “is for the small corporation. It 
applies to small corporations, where there is a big mortgage against a small cor- 
poration, and there are other creditors besides the mortgagee. If the corporation 
will not go in and reorganize, then the other creditors, in order to protect them- 
selves, are forced to buy in the property subject to this mortgage and pay it 
off.... [But] if these creditors can go in and salvage this company, reorganize 
it, and save themselves instead of having to pay off the amount of the original 
indebtedness or take their loss, they ought to have that right... .” Hearings on 
H. R. 5009, supra note 2, at 211. 
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satisfactory answer to this conflict. On the whole the broad discretion 
which is apparently developing in the approval of petitions seems wisely 
exercised. If the trend has been carried too far, it is with reference to 
the doctrine that dismissal may be grounded on a showing that the peti- 
tioners probably cannot obtain the requisite percentage of backing to 
present or finance a plan of their own. It is in just such a situation that 
minority interests may most need whatever protection may be afforded 
by the Act. 


VALUATION PERPLEXITIES IN THE CONDEMNATION OF AN ELEVATED 
Rartway. — The condemnation of the 42d Street elevated railroad spur 
in New York City has presented unusually complex problems of valua- 
tion, not only because “ property ” interests of a peculiar nature were 
concerned, but also because the case raised the broader issue, whether 
the “ taking ” of an unprofitable enterprise caused any “ loss ” for which 
compensation need be made. After their construction, the elevated rail- 
roads were compelled to compensate abutting landowners for the impair- 
ment of easements of light, air, and access.‘ In recent years, following 
the determination of the Public Service Commission that the 42d Street 
spur was no longer necessary or convenient for the public service and im- 
peded the public use of the street, condemnation proceedings were under- 


taken by the city. Despite a finding that the spur was being operated | 


at a loss,® the supreme court held that the railroad. must be compensated 
for the “taking” of these “rights” to impair private easements.* 


1 Story v. New York Elevated R. R., 90 N. Y. 122 (1882); Lahr v. Metro- 
politan Elevated R. R., 104 N. Y. 268, 10 N. E. 528 (1887) : see I NICHOLs, 
Eminent Doman (2d ed. 1917) §§ 178-80. The franchise of the railroad in 
question dated from 1875. See Matter of the City of New York (East Forty- 
Second St. Elevated R. R.), 265 N. Y. 170, 179, 192 N. E. 188, 189 (1934). 

2 Permissive legislation empowering the Public Service Commission to authorize 
the removal of the spur was passed in 1917 (N. Y. Laws 1917, c. 788), but when 
this failed because of the opposition of the railroad, a mandatory statute was 
enacted (N. Y. Laws 1919, c. 611), and it was under this act, as amended by 
N. Y. Laws 1923, c. 635, that the present condemnation was conducted. For the 
history of the proceeding, see Matter of the City of New York (Manhattan Ry.), 
126 Misc. 879, 883-86, 216 N. Y. Supp. 2, 7-10 (Sup. Ct. 1926). 

3 See id. at 895-96, 216 N. Y. Supp. at 18-19. 

4 The exact nature of the “ rights ” involved has been the subject of much dis- 
pute. The railroad contended that they were “easements” and real estate, 
separate and distinct from the railroad. See 265 N. Y. at 179, 192 N. E. at 190. 
The city, however, maintained that although these were easements, to which the 
abutters’ easements were servient tenements, they were not “rights”, but simply 
“immunities ” or “ non-liabilities ”’, and thus could not survive the railroad. See 
Brief of the City before the Court of Appeals, 45, 50-51. Since the easements of 
light, air, and access could not be separated from the premises to which they were 
appurtenant, the railroad can hardly have acquired these. Kernochan v. New 
York Elevated R. R., 128 N. Y. 559, 29 N. E. 65 (1891); cf. Pegram v. New York 
Elevated R. R., 147 N. Y. 135, 41 N. E. 424 (1895); McGean v. Metropolitan 

- Elevated Ry., 133 N. Y. 9, 30 N. E. 647 (1892). But this interest in the hands of 

the railroad was taxed as realty. People ex rel. Manhattan Ry. v. Barker, 165 
N. Y. 305, 59 N, E. 151 (1900); see People ex rel, Manhattan Ry. v. Woodbury, 
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Deeming the “ rights ” to have no market value, the court fixed a value 
of $750,000, after considering original cost, replacement value, and earn- 
ing capacity, in an attempted analogy to principles of valuation employed 
in public utility rate-making.® Taking its cue from a provision in the 
condemnation statute, that costs should be assessed upon property owners 
particularly benefited,® the appellate division concluded that the func- 
tion of the award was to prevent unjust enrichment of the abutters,’ and 
that, since it found that the “ rights ” had not increased in value while 
held by the railroad,* compensation should be based on the value as 
judicially determined when the “ rights ” were originally acquired.? On 
the other hand, no value was allowed for the franchise, because of the 
unprofitable operation of the spur, and only “ junk ” value was given for 
the structure. Inasmuch as the particular “ rights ” involved were ac- 
quired at different times over a period of 19 years, and only ten had 
been evaluated in judicial proceedings, while voluntary settlements had 
been made for seven, and three more had been acquired by prescrip- 
tion,’° on the new trial the court struck an average figure per front foot, 
based on the “ fee ” damages as judicially determined, and applied this 
in the other ten cases, reaching an award of $539,117.41." This find- 


203 N. Y. 231, 235, 96 N. E. 420, 422 (1911) ; cf. People ex rel. New York Central 
& Hudson River R. R. v. Hilts, 27 Misc. 290, 58 N. Y. Supp. 434 (Sup. Ct. 1899), 
aff'd, 47 App. Div. 629, 62 N. Y. Supp. 1145 (3d Dept. 1900), aff'd, 163 N. Y. 594, 
57 N. E. 1122 (1900). And compare Note (1931) 40 YALE L. J. 779, 781n. Com- 
mentators have vigorously criticized the conception that these “rights” repre- 
sented any property interest. See Notes (1931) 40 id. 1074; id. 1309. 

5 See 126 Misc. at 910, 912, 216 N. Y. Supp. at 32, 34. But the analogy loses 
force in the different purposes involved. See Note (1934) 34 Cor. L. REv. 534, 
542-44; (1927) 40 Harv. L. Rev. 498. The supreme court also allowed $25,000 for 
the franchise and $120,438 as the value of the structure. 

6.4, [the] city may .. . assess all or any part of the cost, expense, compen- 
sation ‘and damages incurred for and on account [of the condemnation], upon 
real property benefited as a result thereof.” N.Y. Laws 1923, c. 635, § 1-a, amend- 
ing N. Y. Laws 1919, c. 611, § 1-a. In form, at least, the statute would seem based 
on a theory of preventing unjust enrichment of the ‘abutters at the expense of the 
city, rather than at the expense of the railroad, as the appellate division seems to 
have viewed it. 

7 See Matter of the City of New York (Manhattan Ry.), 229 App. Div. 617, 
624-25, 627, 243 N. Y. Supp. 665, 675, 677-78 (1st Dept. 1930). 

8 The court conceived of only two things which might increase their value: 
(1) that the “ rights” would cost more to acquire today, and (2) that they would 
be of greater benefit to those upon whom the cost of the condemnation was to be 
assessed. The first was ruled out by the improbability that anyone would acquire 
the “rights” today for the running of an elevated railroad; and, viewing the 
condemnation statute as a whole, as the court deemed it fairer to do, the amount 
of the benefit to the abutter was thought excluded by the formula that “ the ques- 
tion is what has the owner lost, not what has the taker gained”, citing Boston 
Chamber of Commerce v. Boston, 217 U. S. 189, 195 (1910). See 229 App. Div. 
at 628-29, 243 N. Y. Supp. at 679. 

® See id. at 630, 243 N. Y. Supp. at 681, (1930) 44 Harv. L. Rev. 295, (1931) 
17 VA. L. REv. 391, Notes (1931) 40 YALE L. J. 779, id. 1074, id. 1309. 

10 These “rights” had been held capable of acquisition by prescription in 
Hindley v. Manhattan Ry., 185 N. Y. 335, 78 N. E. 276 (1906). 

11 Matter of the City of New York (East Forty-Second St. Elevated R. R.), 
143 Misc. 129, 257 N. Y. Supp. 37 (Sup. Ct. 1932), adopting Justice Mullan’s 
opinion, 141 Misc. 565, 253 N. Y. Supp. 743 (Sup. Ct. 1931). 
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ing, unanimously affirmed by the appellate division,’* was upheld by the 
court of appeals on a theory of “ reimbursement ” to the railway for the 
right to “ exercise their street franchise in perpetuity as against the abut- 
ting owners.” '* Two judges dissented. 

The history of the case would seem to show a fundamental conflict 
between theories of payment as based on prevention of unjust enrich- 
ment of the abutters, or on compensation to the railway. But the abut- 
ters could not, consistently with the guarantee of “ equal protection of 
the laws ”, be singled out for a thoroughgoing application of the “ single- 
tax” principle,’* and compelled to pay the full unearned increment of 
value in the property freed of the railroad’s encroachment; at most they 
could be charged only with the amount found due from the city to the 
railroad, and the problem is thus ultimately that of fixing compensation. 

The “ rights ” had no market value independent of that of the rail- 
way; the rule of Boom Co. v. Patterson,'* that market value is to be 
determined from the availability of the property for valuable uses, was 
inapplicable because these “ rights ” were legally available only for rail- 
road purposes.'® A particular exchange value might be found in what 
the abutters would pay for abandonment of the elevated structure, but 
this was too speculative for judicial consideration, for the necessary 
owners could probably neither agree upon, nor finance, the pur ie 


12 Matter of the City of New York (Manhattan Ry.), 238 App. Div. 832, 262 
N. Y. Supp. 973 (1st Dept. 1933) (memo.). 

18 265 N. Y. 170, 192 N. E. 188 (1934). The conclusions of the appellate 
division as to the franchise and structure were also approved. Although physical 
“severance damages” were allowed (229 App. Div. at 630, 243 N. Y. Supp. at 
681), the objectionable intangible “‘ severance damages” were not included. See 
265 N. Y. at 182, 192 N. E. at 191; cf. Note (1934) 34 Cor. L. REv. 534, 548-49. 

14 See SELIGMAN, Essays IN TAXATION (gth ed. 1921) 68-69; 2 TAussIG, PRIN- 
CIPLEs OF Economics (2d ed. 1915) 73, 98-100. 

15 98 U.S. 403 (1878). Value to the “ taker ” is of course not to be considered. 
Boston Chamber of Commerce v. City of Boston, 217 U. S. 189 (1910); cf. Hale, 
Value to the Taker in Condemnation Cases (1931) 31 Cot. L. REv. 1. 

16 Under the statute on the authorization of which the spur was erected it 
would seem that property could be acquired only for railroad purposes. See N. Y. 
Laws 1875, c. 606, §§ 17-26. And nothing appears to remove the case from the 
operation of the ordinary rule that no more than an easement is acquired by a 
taking for public use. Washington Cemetery v. Prospect Park & Coney Island 
R. R., 68 N. Y. 591 (1877) ; see 1 NicHors, Eminent Domarn (2d ed. 1917) § 150; 
cf. Auchincloss v. Metropolitan Elevated Ry., 69 App. Div. 63, 74 N. Y. Supp. 534 
(1st Dept. 1902); Rothschild v. Interborough Rapid Transit Co., 162 App. Div. 
532, 147 N. Y. Supp. rogo (1st Dept. 1914). Thus, the worth of these “rights” 
for anything other than railroad purposes is excluded from consideration; and a 
reversion to the original owners would seem to result from any attempted transfer. 
Heard v. City of Brooklyn, 60 N. Y. 242 (1875). The opinion of the court of 
appeals gives some indication of this. See 265 N. Y. at 181, 192 N. E. at 191. 

17 See 229 App. Div. at 629, 243 N. Y. Supp. at 679-80. Cf. McGovern v. City 
of New York, 229 U. S. 363, 372 (1913); Olson v. United States, 292 U. S. 246, 
257 (1934). Judge Lehman in his dissent, vigorously argued that the railroad 
should get an amount equal to what the abutting owners would be willing to pay 
for the abandonment of the railroad had there been no condemnation, and that 
the profitless operation of the spur should merely be a factor in estimating this 
amount. See 265 N. Y. at 183-91, 192 N. E. at 191-95. This position is similar to 
that taken in (1927) 40 Harv. L. Rev. 498. In (1930) 44 Harv. L. Rev. 295, 
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But there was a basis for calculation of an independent value of the 
“ rights ” to the user. The city, it is true, argued that the unprofitable 
character of the railway enterprise deprived its components of worth as 
well, and that therefore the railroad lost nothing of value.1* Where, how- 
ever, municipalities acquired unprofitable utilities for the purpose of 
operation, such a contention has been rejected, and substantial com- 
pensation awarded.’® And in the present case, the “ rights ” had been 
obtained for perpetuity, and the road had not, and so far as appears, 
probably would not have, sought the abandonment of the spur.?° Even 
though operating at a loss, without these “rights ” the railroad would 
have incurred liabilities to the abutting owners, so that the “ rights ” 
would seem to have a protective value independent of the profitableness 
of the railway. Carried to its logical extent, this would mean that, since 
the measure of damages in the elevated cases had been determined to be 
the diminution in the market value of the abutting land,”* the award 
here should be based on the “ present value” or replacement cost of 
these “ rights to impair ” the abutters’ easements.** In support of the 
fairness of such a result could be urged the facts that the “ rights ” had 


original cost is approved as the minimum amount at which the possibility of sale 
could be evaluated. 

18 See Brief of the City, 34-35. Cf. New York Tel. Co. v. State of New York, 
169 App. Div. 310, 154 N. Y. Supp. 1059 (3d Dept. 1915), aff'd, 218 N. Y. 738, 
113 N. E. 1061 (1916); Brunswick & Topsham Water Dist. v. Maine Water Co., 
99 Me. 371, 375-80, 59 Atl. 537, 538-41 (1904); In re Fair Oaks Irrigation Dist., 
P. U. R. 1918C, 879, 883-85 (Cal. 1918). The city’s contention might be con- 
sidered the logical converse of the rule enunciated in many cases, that where a 
market value is lacking, the income producing capacity is a significant factor in 
arriving at a valuation for condemnation. See Note (1930) 65 A. L. R. 455, 
462-64. 

19 Matter of City of Eureka, 19 Cal. R. Comm. Rep. 952, 957-58 (1921) ; In re 
City of Oroville, P. U. R. 1922E, 451, 467-72 (Cal. 1922). The decisions seem to 
disregard the established rule, that value to the taker may not be considered. Cf. 
note 15, supra. No allowance should be made for “ going value” in the case of an 
unprofitable enterprise, where there is no reasonable probability of improvement. 
United States v. Boston, Cape Cod & N. Y. Canal Co., 271 Fed. 877 (C. C. A. 1st, 
1921). 

20 As stated, note 2, supra, permissive legislation failed because of the opposi- 
tion of the railroad. And the value of a spur to the main line cannot be satisfac- 
torily determined merely in terms of the profitableness of the spur itself. See 126 
Misc. at 896, 216 N. Y. Supp. at 19. 

21 In order to consider the benefits as well as the damages accruing to the 
abutting premises from the presence of the elevated railroad, the New York courts 
had held that the easements of light, air, and access, were of nominal value only, 
and the so-called “ fee” damages awarded were based upon the difference in value 
of the abutting premises with and without the easements. Newman v. Metropolitan 
Elevated Ry., 118 N. Y. 618, 23 N. E. gor (1890); Bohm v. Metropolitan Ele- 
vated Ry., 129 N. Y. 576, 29 N. E. 802 (1892) ; Bookman v. New York Elevated 
R. R., 147 N. Y. 298, 41 N. E. 705 (1895). 

22 An award on such a basis should be discounted to some extent, because the 
termination of an unprofitable enterprise could reasonably be expected at a time 
well within perpetuity. The suggestion in the text, however, like the railroad’s 
demand for “cost of replacement ”, is still open to the criticism that the results 
reached thereby are too conjectural, ‘because based on particular realty values. Cf. 
Olson v. United States, 292 U. S. 246, 257 (1934). 
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been taxed as “ property ”,?* on assessments probably based on present 
values, and that the flow of investment into the enterprise may well have 
been stimulated by reliance on the “ present value” of the company’s 
property.** 

The measure of value in fact adopted, both by the appellate divi- 
sion to prevent unjust enrichment, and by the court of appeals to 
“ reimburse ” the railroad, was original cost. Apart from the soundness 
of this approach, there are evident inconsistencies in the theory of its 
use and the manner of its application in the case. To base an award 
on an average of the judicially determined values of but half the rights 
involved seems to invite a questionable degree of inaccuracy; and, al- 
though the acquisitions were made over a period of 19 years, no account 
seems to have been taken of the fact that the costs would have varied 
according to fluctuations in the value of money. Furthermore, this 
average value was applied to rights acquired (1) by prescription,”® 
where, of course, the railroad had made no outlays at all, and no prob- 
lems of unjust enrichment or reimbursement would seem to arise, and 
(2) by voluntary settlements, where cost figures were available.** More- 
over, the failure to consider an allowance in favor of the abutting owners 
for the user of these rights by the railway in the long intervening period 
would seem unjustly to enrich the railway.?”_ And the reasons for con- 
sidering value to the user, measured in terms of cost, would seem equally 
applicable to the valuation of the structure.** The apparent arbitrariness 
of the resulting award seems to warrant the conclusion that the two ap- 
pellate courts used original cost merely as a point of departure in an ad 
hoc approach to a unique situation. Because of the great increment in 
value to the abutting land from the removal of the spur,”® it was probably 
thought unjust to deny the railroad any payment; on the other hand, 
the court may have felt that, were the railroad given the entire incre- 
ment, it would be in effect to recognize mere “ nuisance value ”’.*° But, 


23 See note 4, supra. The tax assessments would not seem competent evidence 
on the value of the property, however, but only available for impeachment of the 
condemnee’s testimony. Cf. Mayor & City Council of Baltimore v. Himmel, 135 
Md. 65, 107 Atl. 522 (1919); Kansas City & Grandview Ry. v. Haake, 331 Mo. 
429, s3 S. W.(2d) 891 (1932) ; Jn re City of Marysville, P. U. R. 1927C, 193 (Cal. 
1926). 

24 “ The property is held in private ownership and it is that property, and not 
the original cost of it, of which the owner may not be deprived without due 
process of law.” The Minnesota Rate Cases, 230 U.S. 352, 454 (1913). 

25 See 141 Misc. at 568, 253 N. Y. Supp. at 746-47. 

26 The use of an average would seem to induce further inaccuracy by disre- 
garding the fact that the building of this railway might have caused particular 
benefit to properties not involved in the judicial valuations. 

27 This defect assumes importance if user for almost 50 years is considered a 
sufficient guid pro quo for the original outlay, for consideration of value from use 
would then result in a denial of any compensation to the railroad. 

28 Cf. 265 N. Y. at 182, 192 N. E. at 191; Hale, supra note 15, at 30, n.76. And 
compare Waukeag Ferry Ass’n v. Arey, 128 Me. 108, 120, 146 Atl. 10, 16 (1929). 

ee & railroad contended that this would be $3,600,000. See 265 N. Y. at 180, 
192 N. E. at 190. 
80 Cf. Note (1931) 40 YALE L. J. 1074, 1076-77. Judge Lehman, however, 
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the valuation technique might be more closely adapted to the purpose 
of “ reimbursing ” the railroad if the purchasing power of which the 
latter had been deprived by its compelled purchase of the “ rights ” were 
restored by adjusting the “ original cost ”, however determined, to price 
levels as of the time of the “ taking ”, through the use of index numbers 


measuring exchange values.** 


LiaBILity OF DIRECTORS AND OTHER AGENTS FOR PROCURING 
BreacH or CorporATE Contract.1—A creditor holding preferred 
stock issued to him under an agreement of reorganization sues a director 
of a corporation for procuring a breach of contract between the cor- 
* poration and himself, by causing the former to neglect to pay a dividend 
according to the agreement, although proper funds were available.? A 
discharged salesman sues an officer of his former employer for inducing 
breach of a contract of employment.’ The shipper of goods lost in 
transit sues the receiving carrier, who impleads its managing agent as 
primarily liable for shipping the goods by another line than that specified 
in the bill of lading.* In each instance the defendant-agent claims ex- 
emption from any tort liability, on a privilege asserted to arise out of 
the fact that he acted under the agency. The authority, surprisingly 
scant and confused as it is, tends to support the existence of the privilege 
in the case of the corporate director, but not as to other officers or agents. 

The strongest statement of the privilege is Judge McCardie’s, in 
Said v. Butt,® that “if a servant acting bona fide within the scope of 
his authority procures or causes the breach of a contract between his 
employer and a third person, he does not thereby become liable to an 
action of tort at the suit of the person whose contract has thereby been 


contended that the amount the gore would be willing to pay for an abandon- 
ment of the structure is, ra “realizable value”. See 265 N. Y. at 187, 192 
N. E. at 193. 

81 The base “ original cost ” should fairly include only the actual expenditures 
by the railroad. On the use of index numbers, see Dept. of Labor, Bureau of 
Labor Statistics, No. 284 (1921) ; FisHer, THE Maxine or Inpex Numbers (1922). 


1 This Note is concerned only with damages suffered by the plaintiff as the 
result of the principal’s breach of contract induced or caused by the agent. In 
its broadest sense the tort of interference with contract relations includes making 
the plaintiff’s performance more difficult or impossible. See Harper, Torts (1933) 
§ 230. In cases of mismanagement or improper declaration of dividends, recovery 
is allowed on a theory of reaching equitable assets of the corporation. See BALLAN- 
TINE, PRIVATE CoRPORATIONS (1927) §§ 120, 162. Liability for improper declaration 
of dividends, an action which bears some resemblance to procuring breach of con- 
tract, is now largely statutory. See Developments in the Law — Corporations: 1931 
(1932) 45 Harv. L. REv. 1374, 1391. 

2 Cf. Lee v. Fisk, 222 Mass. 418, 109 N. E. 833 (1915). 

8 Cf. McGurk v. ’Cronenwett, 199 Mass. 457, 85 N. E. 576 (1908). 

4 Cf. Sidney Blumenthal & Co., Inc. v. United States, 30 F.(2d) 247 (Cc. ¢. A. 
ad, 1929), cert. denied, 279 U. S. 847 (1929). 

5 [1920] 3 K. B. 497, 506. 
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broken.” Despite its sweeping language, it seems questionable whether 
the court’s opinion should be considered to establish the privilege in 
the case of all “ servants ”; in the actual case, the defendant was manag- 
ing director of a theater, and as such had refused admission to a ticket- 
holder who was on unfriendly terms with the management. The ap- 
proval given the doctrine in a later case before the Court of Appeal, 
although it seems clearly to establish the privilege in the law of Eng- 
land, does not extend its scope, since the defendants were there also 
in a sense “ directors’, being members of a borough electric supply 
committee.® 

The American cases are for the most part unsatisfactory, leaving the 
existence of the privilege in the United States in some doubt, although 
in the only instances in which the exemption of directors in particular 
was carefully considered, a privilege was strongly affirmed.’ Several 
early cases held that directors and executive officers would be liable for 
procuring breach of contract by the corporation towards a third party; ® 
in almost every instance, however, the decision stressed the finding of 
actual malice, which would of course destroy the qualified privilege.® 
Nevertheless, the cases might be regarded as in substance opposed to 
the existence of any privilege, inasmuch as “ malice ” in this tort prob- 
ably was already coming to mean no more than the intention to procure 
the breach.*° And in a comparatively recent case involving the liability 


6 G. Scammell & Nephew, Ltd. v. Hurley, [1929] 1 K. B. 419 (Ct. App.). 
In both cases, however, the statements represented, at the most, alternative grounds 
of decision. In Said v. Butt, the court first-held that the contract attempted to 
be formed by the plaintiff as undisclosed principal was invalid because of the per- 
sonal element, and the species of fraud committed in concealing the identity of 
the true purchaser of the ticket. In the Scammell case the action was. barred 
by lapse of time, under the Pustic AuTHorRITIEs Protection Act, 1893, 56 & 57 
Vict. c. 61, § r(a). 

7 See Lee v. Fisk, 222 Mass. 418, 109 N. E. 833 (1915) ; Lukach v. Blair, 108 
Misc. 20, 178 N. Y. Supp. 8 (Sup. Ct. 1919). 

8 Culbertson v. Ellis, Fed. Cas. No. 3,461 (C. C. D. Ind. 1853); McGurk v. 
Cronenwett, 199 Mass. 457, 85 N. E. 576 (1908); Morgan v. Andrews, 107 Mich. 
33, 64 N. W. 869 (1895); Jones v. Stanly, 76 N. C. 355 (1877) ; cf. Central Metal 
Products Corp. v. O’Brien, 278 Fed. 827 (N. D. Ohio 1922) (injunction against 
director of public safety of city seems. not to have been opposed) ;’ Hornstein v. 
Podwitz, 224 App. Div. 11, 229 N. Y. Supp. 159 (1st Dept. 1928), 226 App. Div. 
53, 234 N. ¥. Supp. 429 (1st Dept. 1929), 229 App. Div. 167, 241 N. Y. Supp. 
123 (1st Dept. 1930). Smith v. Poor, 40 Me. 415 (1855), denied an. action 
against directors for causing the corporation to neglect to make payments under 
its contract with the plaintiff; the court, however, seems not to have considered 
the possibility that the defendants had committed an independent wrong to the 
plaintiff. Cf. Swain v. Johnson, 151 N. C. 93, 65 S. E. 619 (1909). 

® See Morgan v. Andrews, 107 Mich. 33, 40, 64 N. W. 869, 871 (1895) ; Jones v. 
Stanly, 76 N. C. 355, 356 (1877); cf. Harper, Torts § 232; Carpenter, Interference 
with Contract Relations (1928) 41 Harv. L. Rev. 728, 746. Nor should the privi- 
lege cover situations in which the breach was procured by fraud or coercion 
practiced upon the principal by the agent. Where the tort itself is defined as 
including interference by such “unlawful means”, the question of an agent’s 
privilege would thus never arise. Cf. Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 
(1893) ; Swain v. Johnson, 151 N. C. 93, 65 S. E. 619 (1909). 

10 See Judge L. Hand’s discussion of this point in Sidney Blumenthal & Co., 
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of a “ managing agent ”, the Circuit Court of Appeals for the Second 
Circuit stated broadly that the agency relation per se was no more a 
defense to this than to any other tort committed by the agent, and 
involving affirmative action on his part.‘ Such was apparently the 
view of a Georgia court in a subsequent decision, holding that the de- 
fendant, the president, and a director of the corporation, would be 
liable for causing the latter to violate a pledge agreement by disposing 
of the hypothecated notes which had been retained by the corporation 
for collection and credit to the plaintiff’s account.” 

On the other hand, decisions in New York '* and Massachusetts ** 
have strongly urged the policy of allowing directors a qualified privilege 
exempting them from such tort liability, on the ground that it will be 
to the best interest of creditors as well as of stockholders that those ulti- 
mately responsible for the conduct of the business be left to exercise 
their business judgment unhampered by fear of such liability.15 The 


Inc. v. United States, 30 F.(2d) 247, 249 (C. C. A. 2d, 1929); Carpenter, supra 
mete 1% at 734, 735. 

1 Sidney Blumenthal & Co., Inc. v. United States, 30 F.(2d) 247, 249 (C.C. A. 
2d, ‘ton (granting in admiralty a petition to implead the agent, who had caused 
the plaintiff’s goods to be shipped by another than the specified line). As the 
court assumed that the agent was acting for the benefit of the promisee, and not 
primarily for his principal, it might be argued that he did not come within the 
privilege anyway. But the court rejected any theory of an agency privilege. 

12 Carpenter v. Williams, 41 Ga. App. 685, 154 S. E. 298 (1930). Both the 
Carpenter and Blumenthal cases might have been sustained as involving technical 
conversions. Cf. McClory v. Dodge, 117 Cal. App. 148, 4 P.(2d) 223 (1931); 
Rose v. Bernhardt, 107 N. J. L. 501, 153 Atl. 609 (1931). The decisions, however, 
did not | sapere to restrict the doctrine to cases involving interference with tangible 
propert 

18 Lukach v. Blair, 108 Misc. 20, 178 N. Y. Supp. 8 (Sup. Ct. 1919). The 
statement of the case is not clear. Apparently the allegations were that the plain- 
tiff made a contract with an engineering company, of which defendants were 
directors, whereby the defendant furnace company was to be formed and plain- 
tiff given employment by it. The complaint was held defective as to both com- 
panies, so that the only possible recovery would be against the individual defend- 
ants for interfering with the contract. The court seems to have held that such 
an action could not be maintained, at least in the absence of an allegation that 
the promisors were insolvent. 

14 Lee v. Fisk, 222 Mass. 418, 109 N. E. 833 (1915). The plaintiff, together 
with other creditors of the corporation, had accepted preferred stock, under a re- 
organization agreement whereby dividends were to be paid and redemption made 
when a certain surplus was available. It was alleged that the corporation held 
more than this amount at a given time but that the deceased, its treasurer and a 
director, procured a breach by urging another disposition of the assets. Evidently 
the court would allow the action only if the allegation, “ did maliciously induce ”, 
amounted to a charge of spite, ill-will, or fraud. But the action, if any, was said 
to abate on the death of the wrongdoer. In view of McGurk v. Cronenwett, 199 
Mass. 457, 85 N. E. 576 (1908), cited note 8, supra, the Massachusetts cases can be 
reconciled only by assuming that there the privilege is extended to the directors 
but not to any other officers or agents. It would seem, however, that officers 
with broad powers of discretion should receive the same protection in this case 
as directors. 

15 The general policy of the decisions appears favorable to a privilege for 
directors. Cf. McQuade v. Stoneham, 263 N. Y. 323, 189 N. E. 234 (1934) (direc- 
tor’s contract —’ exercise of discretion held illegal); Timme v. Kopmeier, 
162 Wis. 571, 156 N. W. 961 (1916) (same); Fowler v. Commercial Timber Co. 
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contention would seem equally applicable to executive officers, at least 
to those in positions of high responsibility. In view of the basic policy, 
it would of course follow that the privilege would not protect one who 
had acted primarily or solely for his own gain,*® or whose conduct was 
not taken in the exercise of reasonable business judgment, but was ob- 
viously unreasonable or dishonest.’7 It may be further argued in sup- 
port of the privilege that, although the agency relation does not in itself 
give immunity for torts committed,’® yet a privilege of the principal 
may protect the agent,!* and clearly the principal himself can ordinarily 
commit a breach of contract without incurring tort liability therefor.?° 
And, conversely, it may be urged that unless the agent is privileged in 
these cases, the principal may be held not only for damages for his 
breach of contract, but also for his agent’s wrong in procuring that 
breach.”* 

Even if a privilege be denied, the agent’s liability for procuring a 
breach of contract between his principal and another may be otherwise 
limited. a the cases indicate that he will not be liable for non- 


Ltd., (930) K. B. 1 (Ct. App.) (managing director recovered from corporation 
damages Iting from voluntary dissolution for which he voted). A support- 
ing analogy might be found in the suggestion that there is some authority for ac- 
cording lawyers and other professional men a privilege to give “ disinterested ad- 
vice”, though it cause the breaking of a contract. See Carpenter, supra note 9, 
at 749. 

16 See Said v. Butt, [1920] 3 K. B. 497, 506. 

17 Cf. RESTATEMENT, AGENCY (1933) §34. And, of course, if fraudulent or 
coercive practice is used against the third party, though authorized by the prin- 
cipal, the privilege should be denied. Cf. Culbertson v. Ellis, Fed. Cas. No. 3,461 
(C. C. D. Ind. 1853). 

18 See Booth v. People’s Finance & Thrift Co. of Modesto, 124 Cal. App. 131, 
12 P.(2d) 50 (1932); RESTATEMENT, AGENCY § 343; cf. BALLANTINE, PRIVATE 
CorporaATIons (1927) $119. But cf. Wooton Land & Fuel Co. v. John, 60 Colo. 
305, 153 Pac. 686 (1915). 

19 Pester v. Holmes, 109 Neb. 603, 191 N. W. 709 (1923); Woodward & Vin- 
cent v. Webb, 65 Pa. 254 (1870); see RESTATEMENT, AGENCY § 345. Analogously, 
it would seem that the agent should not be liable for procuring the principal’s non- 
performance where the contract was unenforceable, or terminable at the will of the 
principal. Cf. Little v. Childress, 12 S. W.(2d) 648 (Tex. Civ. App. 1928). It has 
been suggested, however, that the plaintiff, being without a remedy against the 
promisor in such cases, should have even a stronger claim against the one interfering. 
See Harper, Torts § 228. 

20 Osgoodby v. Talmadge, 45 F.(2d) 696 (C. C. A. 2d, 1930). In some cases, 
however, the same act might be both a tort and a breach of contract. See Note 
(1932) 18 Corn. L. Q. 84. And in a few cases the promisor has been held jointly 
liable as a conspirator with one who induced him to break the contract. Luke v. 
Du Pree, 158 Ga. 590, 124 S. E. 13 (1924) semble; Sorenson v. Chevrolet Motor 
Co., 171 Minn. 260, 214 N. W. 754 (1927). 

21 The principal has been held liable for his agent’s tort in interfering with 
contract relations between third persons. H. D. Watts Co. v. American Bond & 
Mtge. Co., 260 Mass. 599, 157 N. E. 634 (1927), 272 Mass. 84, 172 N. E. 240 
(1930) ; see (1921) 34 Harv. L. Rev. 441. The agent’s privilege, if allowed, would 
probably protect the principal as well. Cf. RestaTEMENT, AGENCY § 217(2). The 
seriousness of the objection seems questionable, however, for frequently the re- 
covery might be about the same under either measure of damages. Moreover, 
if the whole purpose were to protect the principal, it would seem fairer to do so 
directly than by this tortuous procedure. 
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feasance, although his failure to act causes a breach of contract.?? 
While the distinction seems of dubious validity, still the courts have 
been in the past reluctant to enforce duties of affirmative action, and 
possibly regarded the mere neglect to act as creating a less serious threat 
to the security of transactions than active interference.** A different 
limitation is suggested by the New York court, which would require as 
a condition precedent to any recovery against the directors that there 
be a judgment obtained against the corporation for breach of contract, 
with execution returned unsatisfied.2* This seems, however, to create 
an unsound basis of decision. The agent’s liability, fixed by a tort 
measure of damages, may be broader than the corporation’s liability 
under a contract measure.*® Moreover, if the agent is a tortfeasor, this 
test would, nevertheless, make his liability turn on a contingency prob- 
ably having no connection with his misconduct; if, on the other hand, 
his action is regarded, in the balance of social interests, as deserving 
protection, he should not be left subject even to a contingent penalty. 


FINALITY OF DECREE FOR PURPOSES OF REVIEW IN THE SUPREME 
Court. — Since the first Judiciary Act appellate jurisdiction of the Su- 
preme Court over decisions of the highest courts of the several states 
has been limited to review of final judgments and decrees... Many 
definitions of the requisite finality have been attempted,? but the num- 
ber of decisions requiring a determination of this point shows the futility 
of generalization.© The rules governing appeals from actions at law 


22 Wirth v. Albert, 174 La. 373, 141 So. 1 (1932); see Carpenter v. Williams, 
41 Ga. App. 685, 692, 154 S. E. 298, 301 (1930); cf. New York Trust Co. v. 
Island Oil & Trans. Corp., 34 F.(2d) 649 (C. C. A. 2d, 1929), cert. denied, 281 
U. - 724 pont (1930) 43 Harv. L. REv. 959. But cf. Jones v. Stanly, 76 N.C. 
355 (1877). 

23 Cf. Ames, Law and Morals (1908) 22 Harv. L. Rev. 97, 112; Terry, Negli- 
gence (1915) 29 id. 40, 52-54. 

24 See Lukach v. Blair, 108 Misc. 20, 22, 178 N. Y. Supp. 8, ro (Sup. Ct. 1919). 

25 See Note (1930) 30 Cor. L. Rev. 232; cf. United States Fidelity & Guaranty 
Co. v. Millonas, 206 Ala. 147, 89 So. 732 (1921); Clarkson v. Laiblan, 202 Mo. 
App. 682, 216 S. W. 1029 (1919); Hooker, Corser & Mitchell Co. v. Hooker, 89 
Vt. 383, 95 Atl. 649 (1915). 


1 x Srat. 85 (1789); 43 Stat. 937 (1925), 28 U. S. C. A. § 344 (1928). At 
common law writ of error lay only to a final judgment. Metcalfe’s Case, 11 Rep. 
68 (1614); see 2 Tipp’s Practice (4th ed. 1808) 1039. But interlocutory decrees 
were appealable in chancery. See 3 Bi. Comm. *454. See also Crick, The Final 
Judgment as a Basis for Appeal (1932) 41 Yate L. J. 539. The question, being 
one of jurisdiction, may be considered by the Court although not raised by either 

y. Collins v. Miller, 252 U. S. 364 (1920). 

2 The definition most usually cited is that a judgment or decree to be final 
“ must terminate the litigation between the parties on the merits of the case, so 
that if there should be an affirmance here, the court below would have nothing to 
do but to execute the judgment or decree it had already rendered.” Bostwick v. 
Brinkerhoff, 106 U.S. 3 (1882). See also St. Louis, Iron Mt. & So. R. R. v. Southern 
Express Co., 108 U. S. 24, 28 (1883); 1 FREEMAN, JupGMeENTsS (5th ed. 1925) § 22. 
8 “ Probably no question of equity practice has been the subject of more fre- 
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are quite well defined,* but illustrative of the difficulties that beset the 
Court in equity cases involving many issues and parties is Clark v. 
Williard,® decided last April, where the question of finality, rather sum- 
marily settled by the majority, provoked a lengthy dissent from Mr. 
Justice McReynolds. While such difference of opinion at this late date 
is somewhat surprising, it demonstrates the conflict underlying all at- 
tempts to determine finality: a policy against delay in disposition, ex- 
pense to litigants, and drain of judicial time conflicting with a desire 
to prevent undue hardship which may sometimes occur when a party 
must await the final disposition of a controversy below. 

The decree under review in Clark v. Williard resulted from rather 
complicated litigation. Williard sued an Iowa surety company in Mon- 
tana, but before judgment an Iowa court dissolved the company and 
appointed a statutory successor, and in Montana a contract creditor 
brought a bill for ancillary receivership. Williard’s case proceeded to 
judgment and he then petitioned in the ancillary receivership proceed- 
ings to have his levy of execution confirmed. The court appointed a 
receiver, adjudged title to the corporate property to be in the Iowa suc- 
cessor, and set aside Williard’s levy of execution. He appealed, and the 
Montana Supreme Court held that title had not vested in the successor, 
that Williard’s judgment and execution were good, and that the Mon- 
tana receivership proceedings were ineffectual since started by a simple 
contract creditor. The lower court’s decree was reversed and remanded 
for further proceedings in accordance with the opinion.* On certiorari 
the United States Supreme Court held that the decree of the Montana 
court was final and reversed on the merits. 

A judgment reversing a lower court and remanding the case for further 
proceedings has often been held not final.?. Nor is the rule changed if 


quent discussion in this court than the finality of decrees. . . . The ‘cases, it must 
be conceded, are not altogether harmonious.” McGourkey v. Toledo & Qhio 
Central Ry., 146 U.S. 536, 544 (1892). From 1919 to 1929, the Court considered 
the matter in 58 cases, 34 of them from state courts. See Chandler, Finality of Judg- 
ment and Decree in the Federal Courts (Unpublished thesis in the Harvard Law 
School Library, 1929). 

4 A judgment of dismissal is final. Central Trans. Co. v. Pullman’s Car Co., 
139 U.S. 24 (1891). An order setting aside a verdict for the purpose of awarding 
a new trial is not final. Chesapeake & Ohio Canal Co. v. Union Bank, 8 Pet. 259 
(U. S. 1834). Nor is an order overruling a demurrer with leave to answer over. 
Werner v. Charlestown, 151 U. S. 360 (1894); cf. Rankin v. State, 11 Wall. 380 
(U. S. 1871); Missouri & Kan. Interurban Ry. v. Olathe, 222 U. S. 185 (1911). 
Pending of a motion for a new trial will prevent review. Kingman v. Western Mfg. 
Co., 170 U. S. 675 (1898). Cf. Ohio Public Service Co. v. Ohio ex rel. Fritz, 274 
U. S. 12 (1927). It is well settled that a proceeding for a writ of mandamus or 
prohibition is an independent adversary proceeding, a determination of which ‘is 
final. Detroit & Mackinac Ry. v. Michigan R. R. Comm., 240 U. S. 564 (1916) 
(mandamus); Missouri ex rel. St. Louis, B. & M. Ry. v. Taylor, 266 U. S. 200 
(1924) (prohibition) . 

5 292 U.S. 112 (1934). 

6 Sub nom. Mieyr v. Federal Surety Co., 94 Mont. 508, 23 P.(2d) 959 (1933). 

7 Houston v. Moore, 3 Wheat. 433 (U. S. 1818); Pepper v. Dunlap, 5 How. 51 
(U. S. 1847) ; Moore v. Robbins, 18 Wall. 588 (U.S. 1874) ; Parcels v. Johnson, 20 
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the remand is solely for the purpose of fixing damages.* But a reversal 
wili be considered final which leaves but one eventuality open to the 
lower court, since to postpone an appeal until after the performance of 
purely ministerial functions below delays review unnecessarily with no 
countervailing advantage to the Court.® In Clark v. Williard the 
opinion, which became incorporated by reference in the judgment,’° was 
tantamount to a direction to confirm Williard’s execution. That the 
lower court still had judicial functions to perform as to other matters 
would not prevent review if Williard’s controversy were separable 
therefrom. 

Piecemeal review has been allowed where a sufficiently independent 
part of the controversy is concluded by the decree so that later appellate 
determinations will not necessitate reconsideration of the same factors. 
Thus, separability has been found in condemnation suits where the 
adjudication was as to a part of the land only, and the Court has re- 
viewed despite the necessity of further proceedings before the litigation 
could be terminated.**_ But where suit is against several defendants, al- 
legedly jointly liable, disposition of the cause as to some of them with 
no determination as to the others is not final.’*  Separability has also 
been invoked to allow appellate review of judicial confirmations of 


Wall. 653 (U.S. 1874) ; Rice v. Sanger, 144 U. S. 197 (1892); Union Mutual Life 

. Co. v. Kirchoff, 160 U.S. 374 (1896) ; Haseltine v. Central Bank, 183 U. S. 130 
(1901); cf. Coe v. Armour Fertilizer Works, 237 U. S. 413 (1915). The reason 
generally given is that the remedies have not yet been exhausted below and the 
Court cannot tell whether the appealing party will in the end be the loser. The 
same result is reached where the judgment is a reversal without further entry. 
Clark v. Kansas City, 172 U. S. 334 (1899). But where in a suit on a bond the 
lower court held the sureties liable but dismissed as to the principal because of a 
discharge in bankruptcy, and the upper court affirmed against the sureties but 
reversed as to the principal with no further entry, the judgment was held final. 
O’Dowd v. Russell, 14 Wall. 402 (U. S. 1872). . 

8 Martinez v. International Banking Corp., 220 U. S. 214 (1911); Bruce v. 
Tobin, 245 U. S. 18 (1917). 

® Thus, a reversal which includes a direction to enter a final judgment for one 
party will be reviewed. Board of Comm’rs of Tippecanoe County v. Lucas, 93 
U. S. 108 (1876) ; Mower v. Fletcher, 114 U. S. 127 (1885). A remand to a circuit 
court for further proceedings in accordance with an opinion which amounts to a 
direction to enter a final judgment is reviewable. Metropolitan Water Co. v. Kaw 
Valley Drainage Dist., 223 U. S. 519 (1912); cf. Moody & Son v. Century Sav. 
Bank, 239 U.S. 374 (1915), where the Court did not discuss the matter of finality. 

10 Metropolitan Water Co. v. Kaw Valley Drainage Dist., 223 U. S. 519 (1912); 
Gulf Ref. Co. v. United States, 269 U. S. 125 (1925). 

11 United States v. River Rouge Improvement Co., 269 U. S. 411 (1926); cf. 
Corondelet Canal & Nav. Co. v. Louisiana, 233 U. Ss. 362 (1914) (suit by state to 
reclaim property). 

12 United States v. Girault, 11 How. 22 (U. S. 1850); Hohorst v. Hamburg- 
American Packet Co., 148 U. S. 262 (1893); Bank of Rondout v. Smith, 156 U. S. 
330 (1895) ;. see Meagher v. Minnesota Thresher Mfg. Co., 145 U. S. 608, 611 
(1892). But where there was a bill not jointly against two defendants, which was 
taken as confessed against one and dismissed on demurrer as to the other, the 
plaintiff was permitted to appeal. Stewart v. Masterson, 131 U. S. 151 (1889). 
And in an admiralty case after several libels were consolidated an order dismissing 

a claim —. one of the parties was held final. Withenbury v. United States, 
5 Wall. 819 (U.S 
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action taken by receivers.'* Such cases cannot be said to be an excep- 
tion to the rule of finality since they arose after an appealable decree had 
been rendered, and the Court, from the necessity of the situation, was 
reviewing in the only manner it could.** 

Judgments settling a right to possession and ordering a transfer of 
property have quite generally been held to have the requisite finality. 
Decrees for foreclosure and sale are thus appealable although the liti- 
gation is not terminated ** and the decree is in form conditioned upon 
the mortgagor’s failure to pay the amount in default.‘ But in other 
situations finality does not exist where a choice of action is left open by 
the decree.7 In Paducah v. East Tennessee Tel. Co:,* an injunction 
issued against enforcing a city ordinance until another should be passed 


18 Hovey v. McDonald, 109 U. S. 150 (1883) (confirmation of a receiver’s ac- 
count); Williams v. Morgan, 111 U. S. 684 (1884) (order allowing extra com- 
pensation to receivers) ; Farmers’ Loan & Trust Co., Petitioner, 129 U. S. 207 (1889) 
(order authorizing a lien on property displacing a present first lien); Central 
Trust Co. v. Grant Locomotive Works, 135 U. S. 207 (1890) (decree determining 
ownership of locomotives used on a railroad in the course of receivership). 

14 Thus, an appeal may be taken from an order confirming a sale, making 
possible more than one final decision in the same cause. Blossom v. Milwaukee 
etc. R. R., 1 Wall. 655 (U.S. 1864) ; see Chicago & Vincennes R. R. v. Fosdick, 106 
U. S. 47, 83 (1882). After trustees had been enjoined from making a sale, and a 
receiver appointed to control a fund, an order allowing a petition by complainant to 
have co paid out of the fund was final. Trustees v. Greenough, ros U. S. 
527 (1882). 

15 Ray v. Law, 3 Cranch 179 (U.S. 1805); Whiting v. Bank of United States, 
13 Pet. 6 (U. S. 1839); Marin v. Lalley, 17 Wall. 14 (U. S. 1873). ‘“ This decree 
is not final, in the strict technical sense of the word, for something yet remains for 
the Court below to do. But, as was said by Chief Justice Taney, in Forgay et al. vs. 
Conrad, .. . ‘this Court . . . has given to them a more liberal, and, as we think, a 
more reasonable construction, . . . ’” Bronson v. Railroad, 2 Black 524, 531 (U. S. 
1863). The decree is final although the priority of liens remains undetermined 
and the amounts due each lienor are yet to be fixed. Sage v. Railroad, 96 U. S. 
712 (1878); First Nat. Bank of Cleveland v. Shedd, 121 U. S. 74 (1887). How- 
ever, where ownership of a fund is in dispute, and it is ordered to be paid into 
court pending the determination of the question, the order is not final. Louisiana 
Bank v. Whitney, 121 U.S. 284 (1887). But where a bill was brought to enjoin 
a sale and the court decreed the sale and ordered the proceeds to be paid in, the 
order was appealable. Railroad v. Bradleys, 7 Wall. 575 (U. S. 1869). On a bill 
to set aside stockholders’ proceedings as fraudulent, and for a receiver, a decree © 
adjudging the proceedings fraudulent, appointing a receiver, ordering an accounting, 
and reserving such further directions as might be necessary to carry the decree 
into effect was held final. Winthrop Iron Co. v. Meeker, 109 U. S. 180 (1883). 

16 Milwaukee & Minn. R. R. v. Soutter, 2 Wall. 440 (U. S. 1865); Parsons 
v. Robinson, 122 U. S. 112 (1887). Where a decree gave the alternative of paying 
money into court or on default a receiver would be appointed, it was final. Wabash 
& Erie Canal v. Beers, 1 Black 54 (U.S. 1861). 

17 On a bill to remove a cloud on title an order allowing complainant to bring 
in the amount due on a mortgage or have the bill dismissed was not final. Jones’s 
Adm’r v. Craig, 127 U. S. 213 (1888). On executory process in Louisiana an order 
for sale under which the sale cannot take place until the debtor has notice and 
opportunity to interpose objections is not final, at least when he does object within 
the time limit. Fleitas v. Richardson, 147 U. S. 538 (1893). Where the amount 
to be paid was undetermined, but the validity of the lien and the right to a sale 
in default of payment was decided, the decree was held not final. Burlington, Cedar 
Rapids & Northern Ry. v. Simmons, 123 U. S. 52 (1887). 

18 229 U.S. 476 (1913). 
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in conformity with a contract between the city and the utility, with no 
time limit in the order. On appeal the Court held that the decree was 
not final on its face, and until the city elected either to enact the ordi- 
nance or to remain in statu quo there could be no determination of the 
parties’ rights. Since the city’s “election ” was to refrain from enforc- 
ing its regulations or to give the complainant his full relief, the rights 
of the parties seem as conclusively determined as in the mortgage fore- 
closure cases. Often cited as representing a distinct rule, Forgay v. Con- 
rad * seems but an application of principles underlying the mortgage 
cases. The complainant sued to set aside as fraudulent deeds conveying 
land and slaves. The lower court found fraud, ordered redelivery of the 
property, and an account between the parties, retained part of the bill 
for further proceedings, and dismissed the remainder without prejudice. 
The complainant was bankrupt and his estate was about to be dis- 
tributed. In holding the decree reviewable, the Court pointed out the 
irreparable injury that the defendant might suffer if he were forced to 
await a determination of the whole controversy.” The same feeling 
may well have motivated the Court in the Clark case since the Montana 
decree, allowing immediate execution by Williard, would have resulted 
in a dissipation of the company’s assets. 

The test of finality is often said to be one of form,” but regardless of 
the formal requisites, if a decree is, in effect, final it will be reviewed.” 
The requirement of completeness of form serves, however, to prevent 
review of a decree settling the rights of the parties as to particular mat- 


19 6 How. 201 (U. S. 1848). 

20 Jd. at 204, 205. The Court criticized the lower court for ordering de- 
livery of property by an interlocutory order, calling attention to the difference 
between American and English chancery practice with on to appeals. See 
note 1, supra. And see Railroad v. Swasey, 23 Wall. 405 (U.S. 1875), for a decree 
framed to meet this criticism. Following the rule of Forgay v. Conrad, a decree 
directing a transfer of shares on the books of a company, and an account, was 
held final since there was to be immediate execution. Thomson. v. Dean, 7 Wall. 
342 (U.S. 1869). But a decree ordering the property turned over to a receiver 
is not within this rule and not final. Grant v. Phoenix Ins. Co., 106 U. S. 
’ 429 (1883). And where the decree adjudges the right of possession to certain 
articles to be in one party but appoints an auditor to identify the property, it is 
merely interlocutory. Rexford v. Brunswick-Balke-Collender Co., 228 U. S. 339 
(1913). 

21“ The supreme court, in the exercise of its ordinary appellate jurisdiction, can 
take cognizance of no case until a final judgment or decree shall have been made 
in the inferior court. Though the merits of the cause may have been substantially 
decided, while anything, though merely formal, remains to be done, this court 
cannot pass upon the subject.” Life & Fire Ins. Co. of New York v. Adams, 9 
Pet. 573, 602 (U. S. 1835). See also Elmore v. Grymes, 1 Pet. 469 (U.S. 1828) 
(order for non-suit but no judgment entered); Life & Fire Ins. Co. v. Wilson’s 
Heirs, 8 Pet. 29r (U. S. 1834) (unsigned judgment) ; cf. Norfolk & Suburban Turn- 
pike Co. v. Virginia, 225 U.S. 264, 268 (1912); Paducah v. East Tennessee Tel. 
Co., 229 U. S. 476, 480 (1913). 

22 Wilson v. Danie 1, 3 Dall. 401 (U. S. 1798); New Orleans R. R. v. Morgan, 
to Wall. 256 (U. S. 1870) ; French v. Shoemaker, 12 Wall. 86 (U. S. 1871) (cross- 
bill not in terms dismissed) ; The Pesaro, 255 U. S. 216 (1921) (omission to enter 
dismissal of libel). 
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ters but leaving some related issues in dispute.?* Several cases in effect 
hold that the amount of damages recoverable is an issue in the case,** 
but, where a decree determines the equities and refers the controversy to 
a master for an account, its finality depends on whether the Court con- 
siders that more than purely ministerial duties remain to be performed.”* 

Denial of a petition to intervene is not reviewable, for it does not 
determine the whole controversy, and action upon such petition is a 
matter of discretion.2* The intervening party usually loses no rights 
since he can bring a separate action. But when a person intervenes to 
claim a share in a fund paid into court, a denial of his petition is re- 


23 Brown v. Swann, 9 Pet. 1 (U. S. 1835); Benjamin’s Heirs v. Dubois, 118 
U. S. 46 (1886); Ex parte National Enameling Co., 201 U. S. 156 (1906) ; Collins 
v. Miller, 252 U. S. 364 (1920); Simmons Co. v. ’ Grier Bros. Co., 258 U. S. 82 
(1922). The dismissal of a cross-bill is not a decision on a sufficiently independent 
part of the controversy so that it may be reviewed separately. Ayres v. Carver, 
17 How. 591 (U. S. 1855); Winters v. Ethell, 132 U. S. 207: (1889); Bowker v. 
United States, 186 U. S. 135 (1902). And where an intermediate appellate court 
reverses an appeal and affirms a cross-appeal, there can be no review of the af- 
firmance. Brown v. Baxter, 146 U. S. 619 (1892); cf. Montana Mining Co. v. St. 
Louis Mining & Milling Co., 186 U. S. 24 (1902). 

24 Martinez v. International Banking Corp., 220 U. S. 214 (1911); Bruce v. 
Tobin, 245 U. S. 18 (1917). So a decree adjudging tha t land be condemned with 
a reference to ascertain damages is not final. Luxton v. North River Bridge Co., 
147 U.S. 337 (1893) ; Southern Ry. v. Postal Tel. Co., 179 U.S. 641 (1901) ; Grays 
Harbor Logging Co. v. Coats-Fordney Logging Co., 243 U.S. 251 (1917). In one 
case it was held that such a decree was appealable on the ground that under state 
law it was final, and, if review were not granted, the right to it would be lost. 
Wheeling & Belmont Bridge Co. v. Wheeling Bridge Co., 138 U. S. 287 (1892). 
But this case must be considered overruled by the Grays Harbor case, supra. It 
involved the same situation and the Court held that while the state court would 
not review the question again, it could still be raised on a later appeal to the 
Supreme Court. In admiralty, although liability is determined, there can be no 
review until damages are ascertained. The Palmyra, 1o Wheat. 502 (U. S. 1825); 
Chase v. Vasquez, 11 Wheat. 429 (U. S. 1826) ; Mordecai v. Lindsay, 19 How. 199 
(U.S. 1857). A decree for partition is not final until the master reports. Green v. 
Fisk, 103 U. S. 518 (1881); cf. Iowa v. Illinois, 151 U. S. 238 (1894). When a 
decree determines a party’s rights to a fund, but there is no distribution and the 
amount of each share is unascertained, no review can be had. Ogilvie v. Knox 
Ins. Co., 2 Black 539 (U.S. 1863); Arnold v. Guimarin & Co., 263 U.S. 427 (1923). 

25 Although there seems some inconsistency between any case holding a decree 
final when there is a reference to a master and the rule that the amount of damages 
is an issue in the case which must be disposed of before final decree, in the latter 
situation the issue is generally to be disposed of by a judicial proceeding. Where 
the action to be taken by the master is of a ministerial nature only, the decree is 
appealable. Missouri, Kansas & Texas Ry. v. Dinsmore, 128 U. S. 30 (1883) ; Lewis- 
burg Bank v. Sheffey, 140 U. S. 445 (1891). When judicial functions remain, the 
decree is not final. Beebe v. Russell, 19 How. 283 (U. S. 1857); Humiston v. 
Stainthorp, 2 Wall. 106 (U. S. 1865); Keystone Manganese & Iron Co. v. Martin, 
132 U. S. 91 (1889); Latta v. Kilbourn, 150 U. S. 524 (1893); California Nat. 
Bank v. Stateler, 171 U. S. 447 (1898). Where part of the master’s duties are to 
ascertain property to be sold, the reference is for a judicial purpose. Railroad v. 
Swasey, 23 Wall. 405 (U. S. 1875) ; Lodge v. Twell, 135 U. S. 232 (1890) ; Rexford 
v. Brunswick-Balke-Collender Co., 228 U. S. 339 (1913). 

26 Credits Commutation Co. v. United States, 177 U. S. 311 (1900); City of 
New York v. Consolidated Gas Co. of New York,/253 U. S. 219 (1920); see Ex 
parte Cutting, 94 U. S. 14, 22 -(1876). Action upon petition to bring in another 
me is not reviewable. Oneida Nav. Corp. v. W. & S. Job & Co., Inc., 252 U. S. 
521 (1920). 
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viewable, for he cannot protect his rights by appeal from a subsequent 
final decree to which he will not be a party.?” The situation in Clark 
v. Williard is analogous because, if Williard may levy execution and 
have his judgment satisfied, the other creditors, forced to await final 
determination of the whole controversy, might be deprived of their 
share in the assets thus sold. 4 

The Court is not bound by local law as to the finality of a decree,”* 
but since the Judicial Code requires only a final judgment of the highest 
state court in which a review can be had, an examination of local law is 
necessary to determine whether an adjudication of an intermediate state 
court is or is not reviewable by a higher state court.*° And if review by 
the highest state court is discretionary, no intermediate decree is final 
until that discretion has been exercised.*° 

A number of apparent exceptions have thus been carved out of the 
strict rule of finality, rendered necessary by the greater fluidity of equity 
practice and in order to protect adequately the rights of litigants in 
property dealt with by the court during suit. But the technical require- 
ment of a complete decree settling all the issues prevents review of 
preliminary orders even though some rights may be irrevocably settled 
thereby. Suggestion has been made that the Court be empowered to 
review as a matter of discretion at any stage in the proceedings,** but 


27 Gumbel v. Pitkin, 113 U. S. 545 (1885); Ex parte in the Matter of Tiffany, 
252 U.S. 32 (1920). An appeal was allowed from a final decree, not mentioning 
the intervenor and the denial of the motion to intervene, in a case involving mort- 
gaged property in the hands of receivers. Savannah v. Jesup, 106 U.S. 563 (1883). 

28 Holcombe v. McKusick, 20 How. 552 (U. S. 1858); Sparrow v. Strong, 
4 Wall. 584 (U. S. 1867) ; Louisiana Nav. Co. v. Oyster Comm. of La., 226 U. S. 99 
(1912). Wheeling & Belmont Bridge Co. v. Wheeling Bridge Co., 138 U. S. 287 
(1891), where the Court relied on the fact that a decree was final under state law, 
must be considered overruled. See note 24, supra. 

Many intermediate appeals to the highest state court are not reviewable, al- 
though the matter becomes res adjudicata. But when a final decree is rendered, 
the Court will review the holding on intermediate adjudication despite the fact 
that the state court will not pass thereon. Great Western Tel. Co. v. Burnham, 
162 U.S. 339 (1896); Georgia Ry. & Power Co. v. Decatur, 262 U.S. 432 (1923); 
Gant v. Oklahoma City, 289 U. S. 98 (1933). 

29 Gelston v. Hoyt, 3 Wheat. 246 (U. S. 1818) ; Second Nat. Bank of Cincinnati 
v. First Nat. Bank of Okeana, 242 U. S. 600 (1917) ; Central N. E. Ry. v. Boston & 
Albany R. R., 279 U. S. 415 (1929). 

80 Fisher v. Perkins, 122 U.S. 522 (1887) ; Andrews v. Virginian Ry., 248 U. S. 
272 (1919); Chicago Great Western R. R. v. Basham, 249 U. S. 164 (1919); see 
Citizen’s Bank of Michigan City v. Opperman, 249 U. S. 448, 450 (1919). And 
when the highest state court has acted, its refusal to take jurisdiction is in effect an 
affirmance and as such may be the basis of an appeal. Gregory v. McVeigh, 23 
Wall. 294 (U.S. 1875); Western Union Tel. Co. v. Crovo, 220 U. S. 364 (1911); 
Matthews v. Huwe, 269 U. S. 262 (1925) (appeal from intermediate state court 
dismissed, although highest court had dismissed a writ of error, on the ground that 
appeal should have been taken from that dismissal). The state court’s denial of 
certiorari is sufficient although a review by a certificate of importance might still 
have been obtained. Minneapolis, St. Paul & Sault Ste. Marie Ry. v. Rock, 279 
U. S. 410 (1929). ; 

81 See Crick, supra note 1. See also Note (1920) 33 Harv. L. Rev. 1076. The 
amount of litigation on the question indicates that the purposes of limiting review 
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petitions for certiorari are perhaps too numerous already, and such a 
rule could serve only to place a greater load on an already overburdened 
Court. Since the rule of finality as illustrated by the Clark case is 
flexible enough to allow review when hardship would otherwise result, 
there seems no immediate necessity for change. The numerous cases 
involving the question which seem inevitably to arise may be advan- 
tageously handled by per curiam decisions, and the number so decided 
indicates that the Court is adopting that solution of the problem.*? 


LEGISLATION 


PROCEDURAL DIFFICULTIES IN ARBITRATION: THE ENGLISH STATU- 
TORY REMEDY. — Emphasis placed by advocates of commercial arbitra- 
tion upon making agreements to arbitrate irrevocable‘ has obscured 
the necessity for clarification of doubtful points in present statutes and 
the elimination of practices which serve to negative the inherent advan- 
tages of this extrajudicial method of settling disputes. Exaggerated 
claims of its cheapness, speed, and widespread use in England have been 
advanced as reason for further enactment of statutes making agreements 
to arbitrate future disputes specifically enforceable.2 Indication that 


to final decisions have not altogether been fulfilled. “. . . the object and policy 
of the acts of Congress in relation to appeals and writs of error, . . . have been to 
save the expense and delays of repeated appeals in the same suit. . . .” McLish v. 
Roff, 141 U. S. 662, 665 (1891). See Canter v. American Ins. Co., 3 Pet. 307, 318 
(U. S. 1830) ; Powett, THe Law or APPELLATE PROCEEDINGS (1872) § 129; RosE, 
JURISDICTION AND PROCEDURE OF THE FEDERAL Courts (4th ed. 1931) § 650. 

32 See, e.g., Hinderlider v. La Plata River & Cherry Creek Ditch Co., 291 U. S. 
650 (1934) ; Columbus Gas & Fuel Co. v. Public Util. Comm., 291 U. S. 651 (1934). 
A tabulation of the cases from 1919 to 1929 shows that of the 58 decisions con- 
sidering this question 36 were without opinion. See Chandler, supra note 3. 


1 This seems to be the main purpose of both the Draft State Act and the Uni- 
form Arbitration Act. Other provisions are concerned with enforcing an award. 
See, e.g.. N. Y. Arpir. Law (1920) §§ 1-6, N. Y. C. P. A. (1920) § 1465 et seq. 
Recently procedural points have begun to receive attention. See Weidlich, Appeal 
Practice in Arbitration Proceedings, N. Y. L. J., Feb. 17, 1931, at 2500. And com- 
- pare the pamphlets on procedural points prepared and distributed by the Special 
Committee of Lawyers of the American Arbitration Association. The American 
statutes are collected in Simpson, Specific Enforcement of Arbitration Contracts 
(1934) 83 U. or Pa. L. REv. 160, 166 et seq. 

2 Claim has been made, for example, that the average time in adjusting disputes 
in this manner is slightly over five weeks, based upon the time consumed in cases 
on the dockets of the American Arbitration Association. See ABERSOLD, Com- 
MERCIAL ARBITRATION IN PENNSYLVANIA (1933) 160. Such statistics are mislead- 
ing in that they fail to eliminate from computation the cases which would have 
been arbitrated whether a statute was in force or not. For examples of delay 
in arbitration cases, see Vitaphone Corp. v. Electrical Research Products, Inc., 19 
Del. Ch. 247, 166 Atl. 255+(1933) ; Joquel v. Charles Mieg & Cie., S. A., N. Y. L. J. 
Dec. 29, 1931, at 1637 (Sup. Ct.). That former English practice is not as. speedy 
and cheap as many would believe is indicated in a recent paper by the president of 
the Manchester Law Society. See Robson, Commercial Case Law and Arbitration 
(1932) 74 L. J. 213. 
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English experience has not been altogether satisfactory is found in the 
recent amendments to their arbitration act. While making no startling 
innovations, the Arbitration Act of 1934 * provides, for several unrelated 
difficulties, remedies which seem applicable to conditions in this 
country.* 

The vagueness of most recent American statutes as to the effect of 
arbitration clauses upon the rights of successors to the original parties 
has caused some little confusion.* Before the passage of the amend- 
ments in England the death or bankruptcy of a party to a submission, 
before publication of an award, was thought to revoke the arbitrators’ 
authority,° although the practical effect of the rule as to death had been 
mitigated to a very large extent because of the validity of clauses pro- 


3 24 & 25 Geo. V, c. 14. 

4 Arbitration in England supplements rather than conflicts with the court sys- 
tem. Used almost exclusively as a method for securing expert determination of 
facts, resort can freely be had to the courts for expert determination of matters 
of law. See Phillips, Rules of Law or Laissez-Faire in Commercial Arbitration 
(1934) 47 Harv. L. REv. 590, 605, 610-13. The Uniform Act provides for similar 
reference of questions of law, not possible under the Draft Act. For English use 
of the special case, see, e.g., Mitchell Main Colliery Co., Ltd. v. The Executive Board, 
151 L. T. R. 394 (Ch. D. 1934). The freedom from technicality prevailing there is 
illustrated in a recent case in which the court took evidence from the arbitrators 
to aid it in determining what were the essential facts. Leiserach v. Schalit, 151 
L. T. R. 398 (K. B. D. 1934). American hostility to interplay between court and 
arbitration has been provocative of much friction. See, e.g., Matter of Schulte 
Leasing Corp., N. Y. L. J., June 24, 1933, at 3789 (Sup. Ct.). See also Phillips, 
The Paradox in Arbitration Law: Compulsion as Applied to a Voluntary Pro- 
ceeding (1933) 46 Harv. L. Rev. 1258; A Practical Method for the Determination 
of Business Fact (1934) 82 U. oF Pa. L. REv. 230. 

5 The statutes usually read “any party” may compel the other “ party” to 
arbitrate. An assignee of the contract will be bound by the clause. Hosiery Mfrs. 
Corp. v. Goldston, 238 N. Y. 22, 143 N. E. 779 (1924). Although a surety is not 
subject to the submission clause in the contract of his principal, he may be estopped 
from objecting to an award against himself. Matter of Michel, Inc. v. Whitecourt 
Const. Co., 264 N. Y. 23, 189 N. E. 767 (1934), with which compare Matter of 
Brescia Const. Co. v. Walart Const. Co., 238 App. Div. 45, 263 N. Y. Supp. 13 (1st 
Dept. 1933). 

6 This was the opinion of the Committee on the Law of Arbitration headed 
by Mr. Justice MacKinnon. Command Paper No. 2817 (1927) par. 20. It was 
certainly true prior to 1883. Potts v. Ward, 1 Marsh. 366 (C. P. 1814); Cooper 
v. Johnson, 2 B. & Ald. 394 (K. B. 1819) ; Rhodes v. Haigh, 2 B. & C. 345 (K. B. 
1823). Contra: Bower v. Taylor, 7 Taunt. 574 (C. P. 1816); cf. Rogers v. Stan- 
ton, 7 Taunt. 575 (C. P. 1816) semble (surviving party liable on promise to pay 
award). But it has been stated that after Order 17, Rule 4, R. S. C. (1883), al- 
lowing substitution of a personal representative in an action, the general assumption 
was that if one of the parties died after a reference the award could be enforced 
against them. RepMAN, LAw or ARBITRATION AND Awarp (sth ed. 1932) 97-08. 
But if a party died before appointing an arbitrator, as the choice was consider 
personal, arbitration failed. In re Percival, 2 T. L. R. 150 (Q. B. D. 1885). 
Sufficient publication in the lifetime of the testator was found when the award was 
read to those witnessing the arbitrator’s signature thereto, although it was not 
communicated to the representatives of the parties until after the decease of one 
party. Brooke v. Mitchell,6 M. & W. 473 (Ex. 1840). When there were several 
parties on one side, an award against the survivors seems to have been good, but 
one directing action also by the executors of the deceased party would be bad. 
ce a — 3 Doug. 406 (K. B. 1784); cf. Bristow v. Binns, 3 D. & R. 184 

. B. 1823). 
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viding that the award should bind the personal representatives.’ The 
new Act makes all agreements to arbitrate enforceable by and against 
the personal representative of a deceased party.* Under its statute 
the New York Court of Appeals has held that an executrix is entitled to 
compel arbitration,® but no decision has been found under the modern 
American statutes enforcing such a contract against the estate. Under 
early procedure, submissions under a rule of court were in some states 
enforced against personal representatives,’° and modern emphasis upon 
irrevocability would require identical results. The English trustee in 
bankruptcy was formerly not bound by, but could adopt, a submission." 
A trustee now adopting a contract containing an arbitration clause will 
be subject thereto, and as to non-adopted contracts a further section pro- 
vides that if “any matter to which the [arbitration] agreement ap- 
plies requires to be determined . . . for the purposes of the bankruptcy 
proceedings,” upon application by any party, or by the trustee, the bank- 
ruptcy court may, in its discretion, order reference to arbitration.1? In 
this country the position of the trustee of a bankrupt party to an agree- 
ment to submit future disputes is not at all clear. Apparently he would 
be able to compel the adverse party to arbitrate,’* but the considerations 


7 Tyler v. Jones, 3 B. & C. 144 (K. B. 1824); Clarke v. Crofts, 4 Bing. 143 
(C. P. 1827) ; see McDougall v. Robertson, 4 Bing. 435, 443 (Ex. Chamb. 1827). 

8 ARBITRATION AcT, 1934, 24 & 25 GEO. V, c. 14, § 1. 

® Buccini v. Paterno Const. Co., 253 N. Y. 256, 170 N. E. g10 (1930). The 
trustees under a will may also compel arbitration. Matter of Scott, 200 App. Div. 
se _ N. Y. Supp. 403 (1st Dept. 1922), aff'd, 234 N. Y. 539, 138 N. E. 438 

1922). 

10 Bash v. Christian, 77 Ind. 290 (1881); Turner v. Maddox, 3 Gill 190 (Md. 
1845); Moore v. Webb, 6 Heisk. 301 (Tenn. 1871); cf. Freeborn v. Denman, 3 
W. Halst. 116 (N. J. L. 1825). Contra: Manning v. Pratt, 18 Abb. Pr. 344 (N. Y. 
Sup. Ct. 1865) ; Farmer v. Frey, 15 S. C. L. 160 (1827) ; see Grimm v. Sarmiento, 2 
Pa. Co. Ct. 484, 485 (C. P. 1886). Under N. Y. C. P. A. (1920) § 1465, a statu- 
tory submission containing a clause providing that judgment may be entered upon 
the award, may be confirmed, vacated, modified, or corrected upon application of, 
or notice to, the party’s executor. Accord: Wis. Stat. (1933) § 298.18. Of course, 
an executor may waive the right to object or be estopped to assert it. Bacon v. 
Crandon, 15 Pick. 79 (Mass. 1833); Wheatley v. Martin’s Adm’r, 6 Leigh. 62 (Va. 
mss). But in all cases here cited arbitrators had been appointed before the party 

ied. 

11 Sturges v. Curzon, 7 Ex. 17 (1851) ; Pennell v. Walker, 18 C. B. 651 (C. P. 
1856). A trustee in bankruptcy who attends proceedings and does not object 
a4 be held to have adopted the submission. Dod v. Herring, 1 Russ. & M. 153 

. 1830). ° 

12 ARBITRATION ACT, 1934, 24 & 25 Gro. V, c. 14, § 2. When arbitration is sought 
by the trustee, he must obtain the consent of the committee of inspection. In- 
teresting problems are raised by the arbitration provisions in the United States 
Bankruptcy Act which allow a trustee, with the consent of court, to submit dis- 
putes to arbitration by three arbitrators and provide that the award may be filed 
in court and have the effect of a jury finding. 30 Srar. 553 (1898), 11 U. S.C. A. 
§49 (1926). The effect of an award made under a statute similar to the New 
York Act apparently has not been considered. See Srurces, CoMMERCIAL AR- 
BITRATIONS AND AWARDS (1930) § 58. 

18 Matter of Marchant, 252 N. Y. 284, 169 N. E. 386 (1929). A receiver can 
also compel arbitration. Matter of Lowenthal, 199 App. Div. 39, 191 N. Y. Supp. 
282 (1st Dept. 1921), aff'd, 233 N. Y. 621, 135 N. E. 944 (1922). 
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peculiar to his position as liquidator for the benefit of creditors may 
weaken the case for his subjection to arbitration."* 

The MacKinnon Report, upon which the British Act was largely 
based, deplored the lack of any very practical means of controlling the 
fees of arbitrators and umpires,’ who because of their lien upon the 
award may retain it until paid.“* Unfortunate results arose, where arbi- 
trators were allowed to fix their own compensation, from the refusal of 
courts to set aside the award unless exorbitance could be shown.'? To 
this end the statute now provides that arbitrators may be required to 
deliver awards, upon payment into court of the fees demanded, but they 
will be entitled to receive only a reasonable compensation, in the absence 
of a controlling agreement made by the party complaining of excessive 
fees. Although the practice of arbitrators fixing their own fees is not 
as widespread in this country, the same necessity for showing exorbitance 
to secure relief obtains.’® Preferable is the substitution of a criterion of 


14 In many ways the trustee in bankruptcy is in a different position from one 

claiming under or through the bankrupt. Yet a state may conceivably rule that a 
trustee must come into its courts upon the same footing as other litigants, and, 
since no one can sue upon an agreement containing an arbitration clause, but must 
submit to arbitration, the trustee must first settle his disputes in this manner. 
Massachusetts has denied recovery to a trustee, whose bankrupt was a party to an 
irrevocable appraisal clause, in a suit brought in violation thereof. Bergeron v. 
Mechanics & Traders Ins. Co., 226 Mass. 236, 115 N. E. 318 (1917). The effect 
of this upon a suit in the federal district court of the state is doubtful. Cf. Lappe 
v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 1926). 

15 Report of Committee on the Law of Arbitration, Command Paper No. 2817 
(1927) par. 25. While not admissible in aid of construction under orthodox Eng- 
lish theory, it may not be amiss to consider the Report in evaluating the Act for 
American purposes. 

16 Jn re Coombs, 4 Ex. 839 (1850) ; Im re Laing and Todd, 13 C. B. 276 (1853). 
See also Llandrindod Wells Water Co. v. Hawksley, 20 T. L. R. 241 (Ct. App. 1904). 
But there is no lien upon the documents placed in evidence before the arbitrator. 
Ponsford v. Swaine, 1 J. & H. 433 (Ch. 1861). The arbitrator’s claim to remunera- 
tion, in the absence of express agreement, is founded upon an implied promise to 
pay for his services. Brown v. Llandovery Terra Cotta Co., Ltd., 25 T. L. R. 
625 (K. B. D. 1909). 

17 See In re Prebble and Robinson, [1892] 2 Q. B. 602, 604; Stevens, Smith 
& Co. v. Liverpool, etc. Ins. Co., 36 Sor. J. 464 (1892). “ It is, however, to be noted 
that as between party and party the arbitrator’s fees may be taxed. Such taxation 
is binding on the parties, but not on the arbitrator. Therefore, if one party has 
paid the fees in order to get possession of the award, and that award directs the 
other party to pay costs of the award, the successful party can only recover from 
his opponent such amount as is allowed by the taxing master, and has to bear the 
excess out of his own pocket”. Arbitrators’ Fees (1933) 176 L. T. 2, 3. 

18 ARBITRATION ACT, 1934, 24 & 25 Geo. V, c. 14, §13. The amount due the 
arbitrator will be taxed by the taxing master. 

19 See SturceEs, op. cit. supra note 12, § 234. Compare Matter of Bogart 
Const. Corp., N. Y. L. J., Jan. 8, 1932, at 143 (Sup. Ct.) (dispute over $17,331.84, 
fees of $1250 justified). The Rules of the American Arbitration Association 
provide that arbitrators shall serve without compensation, unless the parties, with 
the consent of the Arbitration Committee voluntarily suggest some other arrange- 
ment. Rule XI. The Rules of the London Court of Arbitration allow each ar- 
bitrator or umpire a maximum of approximately $15.75 for the first hour and $10.50 
for each succeeding hour, and, where the amount in controversy exceeds $5000, 
fees of double those amounts are allowable. Russert, Power AND Duty oF AN 
ARBITRATOR (1931) 658. Several American statutes fix stated fees for arbitrators 
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reasonableness, and savings in time and expense are effected by allow- 
ing modification of the award, as under some American statutes.”° 

In several particulars the British amendments take considerable liber- 
ties with terms of contracts to relieve improvident signers of standard 
arbitration contracts which give an undue advantage to the drawer 
thereof.” Difficulties arose from frequent use of clauses barring claims 
to which the agreement applied, unless notice were given, or some other 
step taken to commence arbitration, within a specified time.*? Upon a 
showing of undue hardship English courts are now empowered to ex- 
tend the time even though the period fixed in the contract has elapsed.** 
Abrogated also is the rule that statutes of limitation do not begin to 
run until after award where arbitration is made a condition precedent to 
suit,?* and in these cases the statutory period now starts when the dispute 


varying from one to three dollars per day. Ata. CopE ANN. (Michie, 1928) § 6168; 
Fra. Comp. Gen. Laws ANN. (1927) § 4555; Ixy. Rev. Stat. (Cahill, 1933) c. 10, 
§15. An express agreement by the parties, however, is controlling. Compare the 
fees of $1000 per diem received by each arbitrator in Vitaphone Corp. v. Electrical 
Research Products, Inc., 19 Del. Ch. 247, 166 Atl. 255 (1933). 

20 See, e.g., Mass. Gen. Laws (1932) c. 251, § 11; Munn. Stat. (Mason, 1927) 
$9515; cf. Ga. Cope Ann. (Michie, 1926) § 5053 (if no agreement, court to direct 


thority of the arbitrators, and they may not make a subsequent award of costs 
where none awarded at first. Hightower v. Georgia Fertilizer & Oil Co., 145 Ga. 
780, 89 S. E. 827 (1916). Massachusetts does not give the arbitrators a lien upon 
the award and they are not entitled to withhold it. James v. Southern Lumber Co., 
153 Mass. 361, 26 N. E. 995 (1891). But the weight of authority in this country 
is contra. 

21 See Report of Committee on the Law of Arbitration, Command Paper 
No. 2817 (1927) par. 33: “ To interfere with, and alter, the contracts people have 
made may seem a doubtful policy, but it should be remembered that the vast ma- 
jority of submissions to arbitration are contained in the printed arbitration clause 
in printed forms of contract, which cannot be carefully examined in the transaction 
of business, and alteration of which it would be difficult for most people to secure. 
We should certainly be averse to any proposal to give relief to anyone who had 
entered into a submission of a dispute after it had arisen. But we suggest that, as 
regards common forms of submission in printed forms, it might be sound policy 
to create a power to modify unconscionable provisions.” Cf. Phillips, supra note 
4, 46 Harv. L. Rev. at 1274-76; Simpson, supra note 1, at 174-75. Compare the 
strained interpretation of a contract to avoid such an arbitration clause in Reichlin 
v. Reliable Van & Storage Co., N. Y. L. J., Oct. 31, 1933; at 1553 (Sup. Ct.), 
(1934) 47 Harv. L. REv. 699, and cases there ‘cited. 

22 See Report of Committee on the Law of Arbitration, Command Paper 
No. 2817 (1927) par. 34(a). Cf. Atlantic Shipping & Trading Co. v. Louis Dreyfus 
& Co., [1922] 2 A. C. 250; Pinnock Bros. v. Lewis and Peat, Ltd., [1923] 1 K. B. 
690 (14 days); Ayscough v. Sheed, Thompson & Co., 39 T. L. R. 206 (Ct. App. 
1923) (3 days). See also Matter of Amalgamated Ass’n of St. Ry. Employees of 
Am., 196 App. Div. 206, 188 N. Y. Supp. 353 (3d Dept. 1921) ; Matter of Smith, 119 
Misc. 324, 190 N. Y. Supp. 237 (Sup. Ct. 1922). 

23 ARBITRATION ACT, 1934, 24 & 25 Gro. V, c. 14, § 16(6). 

24 This is called a submission in the Scott v. Avery form, the House of Lords 
having held in that case, on a conflict of laws point, that no cause of action arose 
until after an award. Scott v. Avery, 5 H. L. Cas. 811 (1856). And such a clause 
prevented the running of the statute. Cayzer Irvine & Co., Ltd. v. Board of Trade, 
[1927] A. C. 610. Although the parties may intend to secure irrevocability in this 
manner, it does not follow that they intended to waive the policy against stale 
evidence. See Statutes of Limitation and Arbitration (1927) 71 Sot. J. 480. But 
see STURGES, Op. cit. supra note 12, § 295. 


an issue for trial by a special jury). An award once rendered terminates the au- ~ 
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occurs.2> The British Act is unique in providing that it is contrary to 
public policy for the parties to agree in advance to bear their own costs,”* 
a practice which has in this country been held out as one of the great 
advantages of arbitration.?”. Where one party alone can bear the cost of 
extended hearings, dilatory tactics can easily be used to force favorable 
settlements. 

The notion of removal of arbitrators is unknown under the modern 
American statutes and a party’s only remedy against a biased or dis- 
honest arbitrator is by motion to vacate the award.** The new English 
Act provides that when an arbitrator is ordered removed before entering 
upon the reference *® the court may, on the application of any party, ap- 
point a substitute arbitrator or umpire and further provides that when all 
the arbitrators or the sole arbitrator are removed by the court after 
entering on the reference the court may on application either appoint a 
person to act as sole arbitrator or order that the arbitration agreement 
shall cease to have effect with respect to the dispute referred.*° This 
whole section, dissimilar to any provision in the American acts, seems 
a desirable innovation in giving the court power after an abortive attempt 
at arbitration either to prevent the arbitration from failing, due to diffi- 
culties in the selection of arbitrators, or to nullify the agreement where 
the machinery of selection has broken down and the situation is such that 
further attempt at arbitration is impractical.** 

Under the common provision that each party appoint one arbitrator, 
the two to select a third, the arbitrators chosen have too often been no 


25 ARBITRATION AcT, 1934, 24 & 25 GEO. V, c. 14, § 16(1-4). See Jn re Astley 
& Tyldesley Coal & Salt Co. and Tyldesley Coal Co., 68 L. J. Q. B. 252 (1899). 

26 ARBITRATION ACT, 1934, 24 & 25 Geo. V, c. 14, §14. This provision was 
amended to its present form in the House of Commons. 288 H. C. Des. 1303 
(1934). Such agreements are thus valid only when a part of the submission of 
existing disputes. 

27 See Cope or ArsiTrATION (C. C. H. 1931) $160; Rule XII, Rules of the 
American Arbitration Association for the American Arbitration Tribunal. 

28 On motion to compel arbitration it was objected that one of the arbitrators 
selected from a panel was an office associate of the party naming him. The court 
granted the motion on condition that the party submit within ten days the name 
of another arbitrator. Matter of Albert, N. Y. L. J., Dec. 6, 1932, at 2593 (Sup. 
Ct.). Cf. H. L. Gwalter & Co., Inc. v. Lawrence Textile Corp., N. Y. L. J., May 20, 
1932, at 2834 (Sup. Ct.). Many of the American trade associations try to im- 
plement the law by providing for removal by the association under certain circum- 
stances. Cf., e.g., CODE OF ARBITRATION § 74. 

29 An arbitrator “enters on the reference” by holding a meeting of the parties 
or proceeding under a peremptory appointment ex parte. Baker v. Stephens, L. R. 
2 Q. B. 523 (1867). 

30 ARBITRATION ACT, 1934, 24 & 25 GEO. V, c. 14, § 3. Section 11 of the original 
Act provided for removal of an arbitrator for misconduct. ARBITRATION Act, 1889, 
52 & 53 Vict. c. 49. Apparently there was no provision for filling this vacancy 
other than the general one for filling vacancies when an arbitrator was unable to 
act. Also in some cases when a party failed to name an arbitrator the other’s 
might be named sole arbitrator subject to the court’s removal. Jd. §6. There 
are no similar provisions in American acts. 

81 The discretion here given is consistent with the English treatment of arbitra- 
tion which gives the court greater control and more discretion than any American 
acts. Cf. (1934) 47 Harv. L. REv. 699. 
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more than advocates for the party selecting them, and the third arbi- 
trator or umpire has been the only real judge of the case.** The result 
has been to allow dilatory tactics by an arbitrator to increase costs and 
greatly to impair the effectiveness of the arbitration proceeding.** 
Most writers on arbitration, recognizing this fact, have emphatically 
recommended the appointment of impartial arbitrators, usually by selec- 
tion from a panel.** Agreements providing for the appointment of an 
umpire have engendered much confusion as to the appointee’s func- 
tions.*> In the American cases a distinction has been made between two 
types of umpires; one who decides the whole matter in dispute, rendering 
the arbitrators functi officio,®* and the other who merely decides points 
of difference between the arbitrators and has no power to render an 
award alone.*’ Provisions of the new Act tend to eliminate these diffi- 
culties by providing that when the reference is to three arbitrators, to be 
selected in the common manner, it shall take effect as though providing 


32 See Stone, The Scope and Limitation of Commercial Arbitration (1923) 10 
Proc. Acap. Por. Sct. 501, 505, reprinted in BLOOMFIELD, SELECTED ARTICLES ON 
CoMMERCIAL ARBITRATION (1927) 129, 134. “It is often the avowed practice of 
each side to choose an arbitrator already favorable to that side who acts and is 
expected to act as the advocate of that side. The third arbitrator is the only one 
supposed to be neutral and with him rests the decision. Then there is much 
maneuvering in the choice of the third man, each side trying to get a one favorable 
to that side.” Thompson, Advantages of Arbitration (1933) 26 Law. & BANK. 299, 
300. See also Curtis, A Comparison of the Recent Arbitration Statutes (1927) 13 
A.B. A. J. 567, 568; Fraenkel, The New York Arbitration Law (1932) 32 Cot. L. 
REv. 623, 635; Lappin, The Case of Arbitration vs. Litigation (1934) 39 Comm. 
L. J. 196, 197; Report of Committee on the Law of Arbitration (1927) 71 Sov. J. 
459. 

33 “. | . the practice of arbitrators of conducting themselves as champions of 
their nominators is to be condemned as contrary to the purpose of arbitrations and 
as calculated to bring the system of enforced arbitration into disrepute.” Pound, J., 
in Matter of Am. Eagle Fire Ins. Co. v. New Jersey Ins. Co., 240 N. Y. 398, 
405, 148 N. E. 562, 564 (1925). 

34 See Stone, Fraenkel, and Lappin, all loc. cit. supra note 32. Even then 
parties sometimes think that arbitration is not impartial. See, e.g., Matter of 
Friedman, 215 App. Div. 130, 213 N. Y. Supp. 369 (1st Dept. 1926); Matter of 
Newburger v. Rose, 228 App. Div. 526, 240 N. Y. Supp. 436 (1st Dept. 1930), 
aff'd, 254 N. Y. 546, 173 N. E. 859 (1930). 

85 A distinction between a third arbitrator and an umpire further complicates 
matters. Cf. Fraley v. Nickels, 121 Va. 377, 93 S. E. 636 (1917) ; Stewart v. County 
Court of Monongalia County, 99 W. Va. 640, 130 S. E. 271 (1925); see STURGES, 
op. cit. supra note 12, § 144. 

36 See, e.g., Crabtree v. Green, 8 Ga. 8 (1850); Boyer v. Aurand, 2 Watts 74 
(Pa. 1833) ; Lesser v. Pallay, 96 Ore. 142, 188 Pac. 718 (1920). See also Bassett’s 
Adm’r v. Cunningham’s Adm’r, 9 Gratt. 684 (Va. 1853), where the court had to 
construe the authority of the umpire as ambiguous and resolved the ambiguity in 
favor of this type. 

37 See, e.g., Shepard v. Springfield Fire & Marine Ins. Co., 41 R. I. 403, 104 Atl. 
18 (1918); cf. Walker v. Walker, 28 Ga. 140 (1859). See also American Rattan 
& Reed Mfg. Co. v. Cone, 198 App. Div. 843, 190 N. Y. Supp. 782 (2d Dept. 
1921), holding that an umpire appointed after disagreement of arbitrators need not 
decide the whole controversy. Prior to the modern statutes it was held in England 
that an umpire must decide on all the matters and not merely upon particular 
points of disagreement between the arbitrators. Tollit v. Saunders, 9 Price 612 
(Ex. 1821). An express provision in the agreement to the contrary was controlling. 
Lang v. Brown, 25 L. T. 297 (H. L. 1855). But the distinction between an umpire 
and a third arbitrator remained. See REDMAN, op. cit. supra note 6, at 69. 
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for the appointment of an umpire, and when the agreement provides for 
three arbitrators appointed in any other manner, the award of two shall 
be binding.** It is further provided that if the reference is to two arbi- 
trators they shall immediately appoint an umpire, in the absence of con- 
trary provision in the agreement. At any time after the appointment of 
an umpire, however appointed, the court may upon application, notwith- 
standing anything to the contrary in the agreement, order that the 
umpire shall enter on the reference in lieu of the arbitrators and as if he 
were sole arbitrator.*® Such provisions dispose nicely of the difficulties 
encountered in the advocate-arbitrator situation, the court being able to 
order the umpire to proceed free from the discordant presence and au- 
thority of the other two. While the parties might effectively provide in 
their agreement for any advantages that such statutory provisions render, 
English experience has shown that they will not, and similar provisions 
in the American acts would achieve a desirable result without involving 
undue court interference.*° 

The speed with which disputes may be settled is hailed as one of the 
great advantages of arbitration, but, although in the ordinary case speed 
may be achieved, there is no effective guarantee thereof in the American 
statutes.** Often provided is a time limit on the rendering of awards, 
but an extension may be made by the arbitrators,** thus in effect nega- 


38 ARBITRATION ACT, 1934, 24 & 25 GEO. V, c. 14, §4. In United Kingdom 
Mutual S. S. Assur. Ass’n v. Houston & Co., [1896] 1 Q. B. 567, an award was held 
invalid when rendered by only two out of three arbitrators, and this latter pro- 
vision was inserted to care for that situation. See 90 H. L. Des. 874 (1934) ; Repori 
of Committee on the Law of Arbitration, Command Paper No. 2817 (1927) par. 21. 

89 ARBITRATION ACT, 1934, 24 & 25 Gero. V, c. 14, §5. The Committee was 
strongly moved by the custom in insurance arbitrations of having the umpire ap- 
pointed immediately and sitting with the arbitrators from the beginning, thus 
causing delay and expense, since, thereafter, the arbitrators’ sole reason for attend- 
ing was only to inform the umpire at the conclusion of his labor the fees that they 
desired to have included in the award. Report of Committee on the Law of Ar- 
bitration, Command Paper No. 2817 (1927) pars. 23-26. But, when the umpire is 
not appointed immediately, a double hearing of evidence may be necessary with cor- 
responding delay and expense, so that the provision for immediate appointment 
was included, together with that giving the court power to make an umpire sole 
arbitrator. The former was made merely permissive, because it was shown to be a 
well-established custom of leading trade associations in the City of London to have 
two arbitrators, the system working satisfactorily. See The New Arbitration Bill 
(1934) 177 L. T. 124. 

40 Many of the desired results reached under the new act may be provided for 
in the submission agreement and the various rules of trade associations help to fill 
the gaps in the statutes. But although this can be done it seems more desirable to 
provide insured protection to parties by inclusion in the statutes. This can be done 
by the use of statutory implied terms, leaving the parties free to provide otherwise 
by express agreement if they so desire. 

41 “True arbitration is speedy, but the enforcement of arbitration under the 
Draft Act is not speedy.” Phillips, supra note 4, 46 Harv. L. Rev. at 1279. See 
also Stone, supra note 32, at 507. “The statute can guarantee obedience but it 
cannot insure speed. That must in the last analysis depend upon the pressure of 
public opinion in the trade.” Curtis, supra note 32, at 569. He suggests the remedy 
of ex parte proceedings, but that is of no assistance where the arbitrators cause the 
delay, and raises also many other difficulties. 

42 Section 8 of the Uniform Arbitration Act provides that if the time within 
which the award is to be made is not fixed in the arbitration agreement, the award 
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tiving such provisions, and permitting a party with his advocate-arbi- 
trator to wear down his opponent by the increased expense of lengthy 
proceedings. In an attempt effectively to insure prompt action by arbi- 
trators the new Act provides that the court may remove an arbitrator 
who fails to use all reasonable dispatch in proceeding with the reference, 
and that an arbitrator thus removed shall be entitled to no remuneration 
for his services.** Such provision seems much more effective than a time 
limit which, if made absolute, would be too rigid for satisfactory hand- 
ling of complicated disputes. Removal of an arbitrator for delay is also 
a more economical method than making the award a nullity, the com- 
mon American remedy for delay. 

The power of the court to grant provisional remedies is a matter of 
some doubt under most American statutes,** partly because any applica- 
tions for court relief might be construed as a waiver of the arbitration 
clause.*® Further, such remedies are available only in an equity suit or 


must be rendered within 60 days from the time the arbitrators were appointed. 
One made later shall have no legal effect unless the parties extend the time, which 
extension or ratification shall be in writing. See Mass. Gen. Laws (1932) c. 251, 
$19. The various state provisions are summarized in STurGEs, op. cit. supra note 12, 
c.12. The English Act of 1889, First Schedule (c), provided for three months if 
not otherwise agreed. The arbitrators or the court could extend the time. ARBITRA- 
TION AcT, 1889, 52 & 53 Vict. c. 49. At common law, when no time was specified, 
award could be made at any time. Saunders v. Heaton, 12 Ind. 20 (1859); see 
STURGES, op. cit. supra note 12, § 222. But cf. Chicago, Milwaukee & St. Paul Ry. v 
Stewart, 19 Fed. 5 (C. C. D. Minn. 1883) (reasonable time). But an award ren- 
dered after a fixed date could be vacated. Burnam v. Burnam, 6 Bush. 389 (Ky. 
1869) ; cf. Anderson v. Miller, 108 Ala. 171, 19 So. 302 (1896). . . either party 
has it within his power to push the proceedings by a notice to the arbitrator, re- 
quiring him to act, under penalty of a revocation of his authority.” Ruckman v. 
Ransom, 35 N. J. % 565, 570 (1871). 

43 ARBITRATION AcT, 1934, 24 & 25 Gro. V, c. 14, §6. It further provides that 
an arbitrator may, subject to anything in the agreement, render an award at any 
time. The MacKinnon Report points out that the time limit in the 1889 Act was 
of no practical value, since it allowed arbitrators to set additional time limits with 
impunity and gave a party without a defense the power, through his arbitrator, 
to delay matters exceedingly. Report of Committee on the Law of Arbitration, 
Command Paper No. 2817 (1927) par. 5. 

44 Some statutes specifically provide for provisional remedies. See, e.g., Uni- 
form Arbitration Act §12; Conn. Pub. Acts 1929, c. 65, §16; Inu. Rev. Star. 
(Cahill, 1933) c. 10, §3; see also Danielsen v. Entre Rios Rys., 22 F.(2d) 326 
(D. Md. 1927); 43 STAT. 884 (1925), 9 U. S.C. A. $8 (1927); SrurGEs, op. cit. 
supra note 12, § 142. 

45 See SturGEs, op. cit. supra note 12, § 142, at 329; The Proper Field and 
Scope of Arbitration, from Report of Special Committee of the Ass’n of the Bar of 
the City of New York, May 12, 1925, 273-82, reprinted in BLOOMFIELD, op. cit. 
supra note 32, at 139, 146. Filing a mechanics lien was held ground for denial 
of a petition to enforce arbitration. Matter of Young v. Crescent Development 
Co., 240 N. Y. 244, 148 N. E. 510 (1925). This was changed by § 35 of the N. Y. 
Lien Law (1929). Discovery of evidence could not be obtained. Matter of 
Schwartz, 127 Misc. 452, 217 N. Y. Supp. 233 (Sup. Ct. 1925). Prior to the 
new Act the English court had the power to give auxiliary relief by injunction or ap- 
pointment of a receiver. Compagnie du Sénégal et de la Céte Occidentale D’Afrique 
v. Smith & Co., 49 L. T. R. (N.s.) 527 (Ch. D. 1883); Pini v. Roncoroni, [1892 
Ch. 633. See RUSSELL, op. cit. supra note 19, at 122. But an arbitrator could make 
no order for security for costs. In re Unione Stearinerie Lanza and Weiner, [1917] 


2K. B. 558. 
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by statute in an “action”.*® Since an arbitration proceeding is sui 
generis, specific provisions in the arbitration acts are necessary.*7 The 
new Act provides that the court shall have the same power to grant cer- 
tain types of provisional relief in arbitrations as it would have in a court 
action.** Even after an award is rendered there are opportunities for de- 
lay on the part of the losing party which have been felt to be an evil.*® 
In both countries provision is made for entering a motion to set aside an 
award thereby staying execution on the award.®® To prevent delay in 
execution from benefiting a losing party, the Act further provides that 
where an application is made to set aside an award the court may order 
that any money made payable by the award shall be brought into court 
or otherwise secured pending determination of the application.** 
Involving no great change in principle, the new English Act does make 
arbitration under court control more workable. But in any system 
certain defenses to compulsory arbitration will always be available to 
one seeking to delay the imposition of liability. Chief among these will 
be demands for jury trial upon the issue of fraud in the contract ** and 


46 Section 6a, N. Y. Arsit. Law (1923), was made necessary when power to 
take testimony abroad was denied. Matter of Interocean Mercantile Corp., 236 
N. Y. 586, 142 N. E. 295 (1923). But, since this section made arbitration a 
“special proceeding ”, statutory provisional remedies, available only in an “ ac- 
tion ”, cannot be used in aid of a New York arbitration. 

47 See Stone, supra note 32, at 507; Phillips, supra note 4, 46 Harv. L. Rev. at 
1267. See also extract from Report of Sub-committee on Provisional Remedies, 
Committee on Arbitration for 1925 and 1926, Ass’n of the Bar of the City of New 
York, 50-57, reprinted in BLOOMFIELD, op. cit. supra note 32, at 148, where an 
amendment to make provisional remedies available was recommended but without 
conviction of its necessity. 

48 The First Schedule of the new Act provides that the court may make orders 
in respect of “ (1) Security for costs: (2) Discovery of documents and interroga- 
tories: (3) The giving of evidence by affidavit: (4) Examination on oath of any 
witness before an officer of the Court or any other person, and the issue of a 
commission or request for the examination of a witness out of the jurisdiction: 
(5) The preservation, interim custody or sale of any goods which are the subject 
matter of the reference: (6) Securing the amount in dispute in the reference: 
(7) The detention, preservation or inspection of any property or thing which is 
the subject of the reference or as to which any question may arise therein, and 
authorising for any of the purposes aforesaid any person to enter upon or into 
any land or buildings in the possession of any party to the reference, or authorising 
any samples to be taken or any observation to be made or experiment to be tried 
which may be necessary or expedient for the purpose of obtaining full information 
or evidence: (8) Interim injunctions or the appointment of a receiver.” 

49 Report of Committee on the Law of Arbitration, Command Paper No. 2817 
(1927) pars. 14-16. 

50 The motion delays entry of a judgment upon the award thereby staying any 
execution. This provision in New York has been the cause of much delay in that 
frivolous objections to awards are filed in court. See, e.g., Matter of Cohen, N. Y. 
L. J., July 6, 1931, at 1798 (Sup. Ct.) ; Srednick v. Broad, N. Y. L. J., May 20, 1932, 
at 2834 (Sup. Ct.) ; cf. Matter of Greenhalgh Mills, N. Y. L. J., May 26, 1934, at 
2576 (Sup. Ct.). 

51 ARBITRATION ACT, 1934, 24 & 25 Gero. V, c. 14, §8(3). There are no cor- 
responding provisions in American statutes. 

52 N. Y. Arpir. Law (1920) §3. See Parsell, Arbitration of Fraud in the In- 
ducement of a Contract (1926) 12 Corn. L. Q. 351; Phillips, supra note 4, 46 Harv. 
L. Rev. at 1270-72, and cases there cited. In New York, motions to compel are 
frequently contested upon the ground that the dispute is not covered by the con- 
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frivolous motions to vacate awards,°** but a scheme that would invariably 
work speedy justice is probably beyond human ingenuity.™* 


PREVENTING Liticious DELAY IN PAYMENT OF INSURANCE CLAIMS. 
— Contemporary problems of insurance regulation primarily concern 
the limits to which control may extend without encroaching upon con- 
stitutional rights.1 The need for securing speedy realization of benefits 
from a policy of insurance has resulted in enactments by thirteen states 
intended to prevent litigious and other delays * indulged in by insurers 
to force favorable settlements.* Several statutes are confined to those 
types of insurance, the tardy adjustment of which is most likely to 
cause injury,* but the majority are of greater scope, sometimes including 


tract. See, e.g., Im re Vereinigte Ultramarinfabriken, N. Y. L. J., June 15, 1932, 
at 3373; Matter of John C. Wellwood Corp., N. Y. L. J., July 28, 1932, at 340. 
The English Act apparently contemplating court trial of any issue of fraud, instead 
of merely fraud in the inducement, will complicate the situation unduly. ARBI- 
TRATION ACT, 1934, 24 & 25 Geo. V, c. 14, § 14(2). 

53 Cf., e.g., Matter of Cohen; Srednick v. Broad, both supra note 50; H. L. 
Gwalter & Co., Inc. v. Lawrence Textile Corp., N. Y. L. J., May 20, 1932, at 2834. 

54 Possible indication that arbitration may now be working more smoothly is 
found in the marked decrease in recent years of the number of arbitration cases to 
be found in the New York Law Journal. 


1 The business of insurance has been recognized as so affected with the public 
interest as to justify regulation. German Alliance Ins. Co. v. Lewis, 233 U. S. 389 
(1914) ; see Merchants Mutual Automobile Liability Ins. Co. v. Smart, 267 U. S. 
126, 129 (1925); O’Gorman & Young, Inc. v. Hartford Fire Ins. Co., 282 U. S. 
251, 257 (1931). It is doubtless true that much of this strict supervision was 
caused by malicious methods often employed by insurance companies. See, ¢.g., 
Lancashire Ins. Co. v. Bush, 60 Neb. 116, 124, 82 N. W. 313, 315 (1900) ; DeLancey 
v. Insurance Co., 52 N. H. 581, 587-92 (1873). 

2 Ariz. Rev. Cope Ann. (Struckmeyer, 1928) § 1828; ArK. Dic. Stat. (Craw- 
ford & Moses, 1921) § 6155; Fra. Comp. Gen. Laws ANN. (1927) § 6220; Ga. CopE 
Ann. (Michie, 1926) § 2549; Kan. Rev. Stat. ANN. (1923) c. 40, § 416, Kan. REv. 
Stat. Ann. (Supp. 1933) c. 40, §§ 256, 908, 1517; La. Gen. Stat. (Dart, 1932) 
§§ 4106-08, 4112, 4179, 4246; Mo. Stat. ANN. (Vernon, 1932) § 5929; Nes. Comp. 
Stat. (1929) 44-345-46; N. C. Cope Ann. (Michie, 1931) § 8081(rrr) ; Ore. Cope 
ANN. (1930) § 46-134, as amended by Ore. Laws 1931, c. 355; S. D. Comp. Laws 
(1929) § 9195; TENN. Cope ANN. (Williams, 1934) §§ 6434, 6435; Tex. ANN. Civ. 
Stat. (Vernon, 1925) art. 4736. See also Iowa Cope (1931) § 8756 (attorney’s fee 
where suit is for recovery of payments made to an insurer whose license has been 
revoked) ; Me. Rev. Strat. (1930) c. 118, § 9 (fee for testimony of experts in action 
on accident policy) ; Mass. Gen. Laws (1932) c. 152, §§ 10, 13, 14 (costs and fees 
against insurer in proceedings before Workmen’s Compensation Commission) ; 
Micu. Comp. Laws (1929) § 12563 (insurer under double liability for issuing a 
policy after it has been suspended); Oxra. Stat. Ann. (Harlow, 1931) § 10585 
(fees for persons wrongfully denied rights in foreign fraternal benefit associations). 
Laws formerly in force in Colorado and Indiana were declared unconstitutional 
by their courts. Pacific Mutual Life Ins. Co. v. Van Fleet, 47 Colo. 401, 107 Pac. 
a : 1910) ; Fidelity Phenix Fire Ins. Co. v. Purlee, 192 Ind. 106, 135 N. E. 385 

1922). 

8 See, e.g., Arkansas Ins. Co. v. McManus, 86 Ark. 115, 125-26, 110 S. W. 797, 

pote (1908) ; Lancashire Ins. Co. v. Bush, 60 Neb. 116, 124, 82 N. W. 313, 315 
1900 
* See, e.g., Ariz. Rev. Cope Ann. (Struckmeyer, 1928) § 1828 (fire); Ark. Duc. 
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insurance of every description.’ Opposition by insurers to statutory 
imposition of attorneys’ fees and additional percentages of the eventual 
judgment upon those failing to settle claims within a stated interval ° 
has led to the contesting of every feature of this legislation. 

Objections to the validity of these statutes as impugning the constitu- 
tional guarantee of due process resulted in an irreconcilable conflict 
which has recently been finally resolved by the Supreme Court, favor- 
ably to constitutionality, in Life & Casualty Ins. Co.v. McCray.". Un- 
equivocal assertions of the validity of enactments penalizing insurers 
for mere unsuccessful resistance to proper demands,* were opposed by 
equally emphatic statements that constitutionality could only be pre- 
served if bad faith were required as a condition precedent to recovery.® 
Although the Circuit Court of Appeals for the Eighth Circuit had twice 
declared that regulations of the former type were repugnant to the Four- 
teenth Amendment,’ the Supreme Court had previously refused to con- 
sider the question in a case not squarely raising the point.11 The 
McCray case, in finally eliminating a requirement of bad faith as a 
prerequisite to constitutional validity, removes a potent obstacle to 
achieving the aims of such legislation. The statutes were designed to 
promote speedy satisfaction of claims by persons left destitute as a con- 
sequence of the very catastrophe covered by the disputed policy, or, 
alternatively, to provide damages for the additional injuries suffered 


Stat. (Crawford & Moses, 1921) § 6155 (fire, life, health, and accident); N. C. 
Cope ANN. (Michie, 1931) § 8081(rrr) (workmen’s compensation). 

5 See, e.g., FLa. Comp. Gen. Laws Ann. (1927) § 6220; Mo. Stat. Ann. (Ver- 
non, 1932) § 5929. 

6 The Georgia statute is typical. “The several insurance companies of this 
state, and foreign insurance companies doing business in this state, in all cases 
when a loss occurs and they refuse to pay the same within sixty days after a 
demand shall have been made by the holder of the policy on which said loss oc- 
curred, shall be liable to pay the holder of said policy, in addition to the loss, not 
more than twenty-five percent. on the liability of said company for said loss; also 
all reasonable attorney’s fees for the prosecution of said case against said company: 
Provided, it shall be made to appear to the jury trying the same, that the refusal 
of the company to pay said loss was in bad faith.” Ga. Cope ANN. (Michie, 1926) 
§ 2549. 

7 291 U. S. 566 (1934). Justices Butler, Sutherland, and Van Devanter dis- 
sented without opinion. No attack upon such legislation as burdening interstate 
commerce was possible in view of the unbroken line of decisions holding insurance 
business not to be interstate in character. See, e.g., Paul v. Virginia, 8 Wall. 168 
(U. S. 1868) ; New York Life Ins. Co. v. Deer Lodge County, 231 U.S. 495 (1913). 
Nor do such statutes abridge the privileges and immunities of the citizens of the 
several states. Orient Ins. Co. v. Daggs, 172 U. S. 557 (1899); cf. Traders Ins. Co. 
v. Mann, 118 Ga. 381, 45 S. E. 426 (1903) (similar provision in state constitution). 

8 Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 Pac. 1052 (1918) ; Arkansas 
Ins. Co. v. McManus, 86 Ark. 115, 110 S. W. 797 (1908); Tillis v. Liverpool & 
London & Globe Ins. Co., 46 Fla. 268, 35 So. 171 (1903). 

® Cf. Coal Co. v. Rosser, 53 Ohio 12, 41 N. E. 263 (1895) ; see Traders Ins. Co. 
v. Mann, 118 Ga. 381, 386, 45 S. E. 426, 428 (1903). 

10 Inter-Southern Life Ins. Co. v. McElroy, 38 F.(2d) 557 (C. C. A. 8th, 1930) ; 
‘see Standard Accident Ins. Co. v. Rossi, 35 F.(2d) 667, 673 (C. C. A. 8th, 1929). 

11 See Supreme Ruling of the Fraternal Mystic Circle v. Snyder, 227 U. S. 497, 
503-04 (1913). 


1934] LEGISLATION 321 


by reason of the delay.1* The peculiar knowledge of the insurance 
company coupled with its greater resources can generally determine the 
extent of liability by dint of reasonable assiduity. Should a contest 
terminate adversely, “the penalty may be no more than the fair 
price of the adventure.” ** Certainly the insured is not the one to 
suffer for ignorance of the exact amount due or the manner of its 
calculation.** 

As a corollary to the rule that a state cannot impose a penalty so 
severe, or damages so excessive, as to make unsuccessful resort to the 
courts prohibitive,‘> no penalty or damages may be constitutionally im- 
posed for resisting a demand in excess of liability; ** such action would 
penalize insurers for contesting payment of exorbitant claims, thereby 
making submission the preferable alternative. 

Doubt as to the constitutionality of these insurance regulations under 
the equal protection clause arose from the decision in Gulf, Colorado 
& S. F. Ry. v. Ellis," overthrowing a statute imposing similar burdens 
upon railroads as singling out for attack too narrow a class of debtors."® 
The broad language of the opinion encompassed all such legislation and 
affected the attitude of at least one court toward insurance.’® But sub- 


12 See, e.g., Seaboard Air Line Ry. v. Seegers, 207 U.S. 73, 77 (1907) ; American 
Liberty Mutual Life Ins. Co. v. Washington, 183 Ark. 497, 499, 36 S. W.(2d) 963, 
964-65 (1931); Doherty v. Automobile Ins. Co., 55 S. D. 607, 609-10, 227 N. W. 
71, 72 (1929). 

13 Life & Casualty Ins. Co. v. McCray, 291 U. S. 566, 575 (1934). But cf. 
(1934) 82 U. oF Pa. L. REv. 761. 

14 For a case of extreme injustice to the policyholder, as a result of his faulty 
computation, see Simmons v. American Ry. Express Co., 147 Ark. 339, 227 S. W. 414 
(1921) (error of 5 cents in demand). 

15 Ex parte Young, 209 U. S. 123 (1908) ; Wadley So. Ry. v. Georgia, 235 U.S. 
651 (1915); see St. Louis, I. M. & So. Ry. v. Williams, 251 U.S. 63, 64-65 (1919). 
The whole question of the effect of penalties for violations of statute is fully dis- 
cussed in Hardwicke, Penaliies as Affected by Good Faith Litigation (1934) 33 
Micu. L. 40. 

16 St. Louis, I. M. & So. Ry. v. Wynne, 224 U. S. 354 (1912); Chicago, Mil. 
& St. P. Ry. v. Polt, 232 U. S. 165 (1914) ; Chicago & N. W. Ry. v. Nye Schneider 
Fowler Co., 260 U. S. 35 (1922). Where the demand is just, recovery under these 
statutes is not error. Yazoo & Miss. Valley R. R. v. Jackson Vinegar Co., 226 U. S. 
217 (1912); Kansas City So. Ry. v. Anderson, 233 U. S. 325 (1914). 

17 165 U.S. 150 (1897). 

18 The Court also considered the statute as imposing a penalty for nonpayment 
of debts, and the case has subsequently been so regarded. See Chicago & N. W. 
Ry. v. Nye Schneider Fowler Co., 260 U. S. 35, 40 (1922). Such a theory is no 
longer tenable, for it has been recognized that a penalty of this nature is valid if 
not immoderate. Life & Casualty Ins. Co. v. McCray, 291 U. S. 566 (1934). 
“ Even were the statute to be considered as imposing a penalty upon unsuccessful 
defendants in cases within its sweep, such penalty is obviously imposed as an in- 
centive to prompt settlement of small but well-founded claims, as a deterrent of 
eee defenses. . . .” Missouri, Kan. & Tex. Ry. v. Cade, 233 U. S. 642, 651 

1914). 

19 The Ellis case was the authority for two Georgia decisions declaring their 
statute to be unconstitutional. Phoenix Ins. Co. v. Hart, 112 Ga. 765, 38 S. E. 67 
(1901) ; Phoenix Ins. Co. v. Schwartz, 115 Ga. 113, 41 S. E. 240 (1902). But cf. 
New York Life Ins. Co. v. Orlopp, 61 S. W. 336 (Tex. Civ. App. 1901). The 
Georgia cases have since been reversed upon the interpretation of a later Supreme 
Court decision. See note 23, infra. 
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sequent decisions so pared away its substance that the Ellis case can 
scarcely be said to stand for more than the exact principle upon which 
the Court placed its decision.” That the blanket language of the Ellis 
case might be too all-inclusive was suggested by Orient Ins. Co. v. 
Daggs,”' where indication is found that insurance might be upon a dif- 
ferent footing from liability of railroads. Further modification was 
effected by Atchison, Topeka & S. F. Ry. v. Matthews,”* holding the 
“ peculiar danger of fire from the running of railroad trains ” to be so 
materially different from liability for injuries to stock as to justify a 
contrary view. Finally, Fidelity Mutual Life Ass’n v. Mettler * up- 
held classification of life insurance companies for the purposes of these 
enactments. Adopting this attitude, a succession of cases sustained 
similar statutes covering practically all forms of insurance.?+ 

Variations among the statutes are mainly formal, and where the en- 


20 The statute in the Ellis case included claims against railways for personal 
services rendered, overcharges on freight, liability for stock killed or injured, and 
damages. In a subsequent decision, a statute pertaining to claims for loss or 
damage to property while in the possession of the carrier, was upheld. Seaboard 
Air Line Ry. v. Seegers, 207 U. S. 73 (1907). The distinction between these acts 
does not seem sufficiently vast to warrant diverse results. A later decision said of 
the statute in the Ellis case, “ it was adjudged to be invalid because it singled out a 
particular class of debtors and imposed this burden upon them, without any 
reasonable ground existing for the discrimination. The classification was held to 
be arbitrary, because having no relation to the special privileges granted to this 
class of corporations, or to the peculiar features of their business. . . .” Missouri, 
K. & T. Ry. v. Cade, 233 U. S. 642, 649 (1914). 

21 172 U.S. 557 (1899). 

22 174 U. S. 96 (1899). Mr. Justice Brewer, who wrote the opinion in the 
Ellis case, spoke for the Court. The minority Justices in that case voted with him 
while the dissent here was composed almost entirely of Justices comprising the 
majority in the former decision. The penal nature of the statute so condemned 
in the Ellis case was said to be lacking, for this statute was merely an indirect way 
to compel the observance of due care, even though no such compulsion was placed 
on other quasi-public transportation corporations. 

23 185 U. S. 308 (1902). Life and health insurance as distinguished from other 
kinds were held proper and reasonable subjects of classification where a distinction 
could not be made between types of carriers, a subtlety which had not been ap- 
preciated in Georgia. See cases cited in note 19, supra. Nor was this distinction 
appreciated by the minority, but the majority said, “ The ground for placing life 
and health insurance companies in a different class from fire, marine and inland 
insurance companies is obvious.” Regarding the Mettler case as opposed in theory 
to the Ellis case, the Georgia court overthrew its previous holding of unconstitu- 
tionality, in a case arising under the same statute. Harp v. Fireman’s Fund Ins. 
Co., 130 Ga. 726, 61 S. E. 704 (1908). 

24 Towa Life Ins. Co. v. Lewis, 187 U. S. 335 (1902); Farmers’ & Merchants’ 
Ins. Co. v. Dobney, 189 U. S. 301 (1903) ; Supreme Ruling of the Fraternal Mystic 
Circle v. Snyder, 227 U. S. 497 (1913); Germania Fire Ins. Co. v. Bally, 19 Ariz. 
580, 173 Pac. 1052 (1918); American Liberty Mutual Life Ins. Co. v. Washington, 
183 Ark. 497, 36 S. W.(2d) 963 (1931); Monteleone v. Seaboard Fire & Marine 
Ins. Co., 126 La. 807, 52 So. 1032 (1910); Continental Fire Ins. Co. v. Whitaker & 
Dillard, 112 Tenn. 151, 79 S. W. 119 (1904). An ingenious objection was advanced 
in a proceeding before a compensation commission against an insurer wherein the 
employer had to be joined. It was claimed by the insurer that a discrimination 
between defendants in the same suit was violative of the equal protection clause, 
but the propriety of such a classification was sufficient to maintain its constitu- 
tionality. Russell v. Western Oil Co., 174 S. E. ror (N. C. 1934). 


i 
. 


1934] LEGISLATION 323 


actments are not precise, there has been a tendency toward uniformity. 
In view of the provision in most acts that the penalty is recoverable 
upon failure of the insurer to make adjustment within a specified time 
after demand,”° it is generally held that an omission to demand bars the 
right to claim the increment.?® Absence of demand prevents determina- 
tion of the initial date from which the statutory period starts to run, so 
it would seem proper to require a demand even though it appears futile.*” 
But formalism in demanding his due should no more be imposed upon 
a policyholder unversed in legal tactics than determination of the ex- 
tent of insurer’s liability, and many cases have rejected technicality.”® 
Formal demand, however, has been required on the theory that the 
statutes are penal and must be strictly construed,”® an interpretation 
which disregards the fact that the policy of the statute is satisfied once 
circumstances have been brought to the attention of the company which 
naturally bear the implication that a demand is being made; *° such a 
case should fulfill all requirements of stringency. Liability does not in- 
evitably follow refusal to pay on demand, however, for garnishment of 
the insurer or payment into court pending determination of rival claims 
are valid defenses.** 


25 See, e.g., Ore. Laws 1931, c. 355 (eight months) ; TENN. Cope ANN. (Williams, 
1934) § 6434 (60 days); Tex. ANN. Civ. Stat. (Vernon, 1925) art. 4736 (30 days). 
Arizona and Arkansas allow the elapsed period to be fixed in the policy. See Ariz. 
Rev. Cope Ann. (Struckmeyer, 1928) § 1828; ArK. Dic. Stat. (Crawford & Moses, 
1921) §6155. If no period is fixed, payment must be made in a reasonable time. 
Metropolitan Life Ins. Co. v. Shane, 98 Ark. 132, 135 S. W. 836 (1911). The 
Florida act omits this provision. See Fra. Comp. Gen. Laws ANN. (1927) § 6220. 

26 Whitney Iron Works v. National Fire Ins. Co., 3 La. App. 690 (1926) ; 
Mutual Life Ins. Co. v. Ford, 103 Tex. 522, 131 S. W. 406 (i910). 

27 American Nat. Ins. Co. v. Collins, 149 S. W. 554 (Tex. Civ. App. 1912). 
But cf. Liebel v. Metropolitan Life Ins. Co., 241 S. W. 647 (Mo. App. 1922) (de- 
mand unnecessary after refusal to pay). This latter case may perhaps be justified 
_ upon the same theory as refusal of an excessive demand. See cases cited in note 

35, infra. 

28 Hull v. Alabama Gold Life Ins. Co., 79 Ga. 93, 3 S. E. 903 (1887) ; National 
Mutual Benefit Ass’n v. Aaron, 45 S. W.(2d) 371 (Tex. Civ. App. 1932). But the 
mere commencement of an action or filing proofs of loss does not constitute a 
demand. Mutual Life Ins. Co. v. Ford, 103 Tex. 522, 131 S. W. 406 (1910). Yet 
filing proof of loss under such conditions as to convey the impression that a de- 
mand is being made will suffice. Phoenix Ins. Co. v. Fleenor, 104 Ark. 119, 148 
S. W. 650 (1912) ; National Mutual Benefit Ass’n v. Aaron, supra. Other difficul- 
ties may be evaded also, for a demand made subsequent to beginning the action is 
operative. American Nat. Ins. Co. v. La Blue, 45 S. W.(2d) 731 (Tex. Civ. App. 
1932). 

28 De Rossett Hat Co. v. London Lancashire Fire Ins. Co., 134 Tenn. 199, 183 
S. W. 720 (1916) ; see S. D. Comp. Laws (1929) § 9195 (requiring formal demand). 

30 See New York Underwriters’ Fire Ins. Co. v. Malham & Co., 25 F.(2d) 415, 
422 (C.C. A. 8th, 1928) ; Metropolitan Life Ins. Co. v. Shane, 98 Ark. 132, 137, 135 
S. W..836, 839 (1911). 

31 North State Fire Ins. Co. v. Dillard, 88 Ark. 473, 115 S. W. 154 (1908) (gar- 
nishment) ; Abbott Lumber Co. v. Home Ins. Co., 140 La. 130, 72 So. 841 (1916) 
(same) ; Hartford Fire Ins. Co. v. Landreneau, 19 La. App. 280, 140 So. 52 (1932) 
(payment into court); Stevens v. Germania Life Ins. Co., 26 Tex. Civ. App. 156, 
62 S. W. 824 (1901) (same). That statutes eliminate necessity of showing bad 
faith seems immaterial in this situation. Existence of opposing claimants to the 
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Provision for the lapse of a specified time before liability under the 
statute accrues indicates a legislative purpose to allow a reasonable 
period for investigation of the claim presented.** A suit prematurely 
brought will accordingly bar recovery of the incremental damages un- 
less amended after the period has elapsed or unequivocal refusal by the 
insurer be shown, indicating that investigation is completed or un- 
desired.** Similar denial of the statutory benefits has, in some states, 
resulted from an excessive demand, the rule at times being applied with 
extreme rigor.** But many cases have, in effect, evaded this result by 
distinctions which studiously avoid reference to the constitutional neces- 
sity for the doctrine.*® The validity of these decisions may be open to 
serious question, particularly in view of the strong language employed 
by the Supreme Court.*® 


fund does not excuse nonpayment, for there must be payment into court. Security 
Ins. Co. v. Smith, 183 Ark. 254, 35 S. W.(2d) 581 (1931). Pendency of receivership 
proceedings have, in one case, excused delay. Massachusetts Bonding & Ins. Co. v. 
Home Life & Accident Co., 119 Ark. 102, 178 S. W. 314 (1915). 

82 See Thompson v. Interstate Life & Accident Co., 128 Tenn. 526, 528, 162 
S. W. 39 (1913). A time so short as to render investigation impossible would seem 
to be unconstitutional in depriving insurers of property without due process of law, 
since there would be submission to doubtful claims in preference to suffering the 
penalty. 

'83 Pilgrim Health & Life Ins. Co. v. Gomley, 40 Ga. App. 30, 148 S. E. 666 (1929) ; 
Universal Life & Accident Ins. Co. v. Ledezma, 61 S. W.(2d) 165 (Tex. Civ. App. 
1933); cf. Manhattan Life Ins. Co. v. Stubbs, 216 S. W. 896 (Tex. Civ. App. 1919) 
(conditional tender not enough) ; American Nat. Ins. Co. v. La Blue, 45 S. W.(2d) 
731 (Tex. Civ. App. 1932) (defect cured by amended petition) ; Walker v. Fireman’s 
Fund Ins. Co., 114 Ore. 545, 234 Pac. 542 (1925) (amended petition does not cure, 
but supplemental bill will). The same rule applies to claims for additional dam- 
ages, later occurring. Thompson v. Inter-State Life & Accident Co., 128 Tenn. 
526, 162 S. W. 39 (1913). 

An agreement to arbitrate tolls the period which begins again only after award. 
Doherty v. Automobile Ins. Co., 55 S. D. 607, 227 N. W. 71 (1929). If the insurer 
refuses to arbitrate, suit may be brought, but only after a reasonable time. New v. 
Union Automobile Ins. Co., 137 So. 563 (La. App. 1931). ; 

84 Pacific Mutual Life Ins. Co. v. Carter, 92 Ark. 378, 123 S. W. 384 (1909); 
Kahn v. London Assur. Corp., 187 Mo. App. 216, 173 S. W. 695 (1915). But re- 
covery of a lesser sum than demanded due to a set-off does not fall within this 
rule, for the claimant has in effect recovered in full. Queen of Ark. Ins. Co. v. 
Bramlett, 103 Ark. 1, 145 S. W. 541 (1912). Similarly, recovery of a greater sum 
than demanded should entitle the claimant to the penalty, since there is an implied 
demand for the sum due under the policy. American Nat. Ins. Co. v. Hawkins, 
189 S. W. 330 (Tex. Civ. App. 1916). 

85 See note 16, supra. Because of the injustice of requiring the insured to com- 
pute the sum due, an excessive demand has been held an implied request for the 
proper sum, creating a duty to tender the amount actually owed. Springfield Fire 
& Marine Ins. Co. v. Goodgame, 20 Ariz. 425, 181 Pac. 190 (1919); National Life 
Ins. Co. v. Mouton, 113 Tex. 224, 252 S. W. 1040 (1923); First Tex. Prud. Ins. Co. 
v. Campos, 227 S. W. 244 (Tex. Civ. App. 1921); cf. Newark Fire Ins. Co. v. 
Reese, 37 Ga. App. 187, 139 S. E. 158 (1927) (excessive demand no bar to recovery 
of penalty if unconditionally refused). The Texas cases are particularly inapt since 
a statute has been held to require that the final sum due under the policy be stated 
therein. American Nat. Life Ins. Co. v. Hawkins, 189 S. W. 330 (Tex. Civ. App. — 
1916); see Tex. Ann. Civ. Stat. (Vernon, 1925) art. 4733(3). This provision’ 
should cover most contingencies. But cf. Connecticut Gen. Life Ins. Co. v. Bertrand, 
65 279 (Tex. Comm. App. 1933). 

. . the rudiments of fair play foul by the Fourteenth Amendment are 
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While some acts penalize the insurance company merely for engaging 
in litigation concluding favorably to the plaintiff’s claim,*’ an equal 
number require a showing of bad faith as requisite to recovery of the 
damages imposed by the statute.** In the latter class, vagueness of the 
test has given rise to considerable dubiety.*® Normally determined by 
the triers of fact,*° the question has concerned appellate courts in con- 
sidering the sufficiency of evidence, and varying criteria have been 
applied.*t The right to claim benefits under the statute is not confined 
to a particular class; any possessor of the policy with an interest in its 


wanting when a defendant is required to guess rightly what a jury will find, or 
pay double if that body sees fit to add one cent to the amount that was tendered, 
although the tender was obviously futile because of an excessive demand.” Chicago, 
Mil. & St. P. Ry. v. Polt, 232 U. S. 165, 168 (1914). See also St. Louis, I. M. & 
So. Ry. v. Wynne, 224 U. S. 354, 359-61 (1912). But it wouid seem proper that 
the defendant show it was the excessive demand which caused the refusal to pay. 
Friedman v. Maryland Casualty Co., 21 S. W.(2d) 880 (Mo. App. 1929). Clearly 


a tender of more money than is recovered should absolve the insurer. Canfield v.-: 


Connecticut Fire Ins. Co., 98 Kan. 92, 157 Pac. 405 (1916). Or a tender of the 
full sum minus premiums due. Fulmer v. East Ark. Abstract & Loan Co., 173 Ark. 
668, 293 S. W. ror8 (1927). The Louisiana statute provides that as to any sum 
tendered, no penalty shall be assessed thereon, even though the demand is for a 
proper amount. Martin v. Home Ins. Co., 16 La. App. 216, 133 So. 773 (1931); 
see La. Gen. Stat. (Dart, 1932) § 4179. 

37 See, e.g., Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 Pac. 1052 (1918) ; 
Security Ins. Co. v. Smith, 183 Ark. 254, 35 S. W.(2d) 581 (1931); National Life 
Ass’n v. Parsons, 170 S. W. 1038 (Tex. Civ. App. 1914). 

38 See, e.g., Non-Royalty Shoe Co. v. Phoenix Assur. Co., 277 Mo. 399, 210 
S. W. 37 (1919) ; Silliman v. International Life Ins. Co., 135 Tenn. 646, 188 S. W. 
273 (1916); cf. Gipson v. Metropolitan Life Ins. Co., 112 Neb. 302, 199 N. W. 
541 (1924). 

39 “ The words ‘ not. in good faith’ imply a lack of good or moral intent as the 
motive for the refusal to pay a loss. They describe the state of mind which under- 
lies and causes the act of refusing to pay.” Silliman v. International Life Ins. Co., 
135 Tenn. 646, 647-48, 188 S. W. 273 (1916). “The meaning of the term in 
question is .. . fixed . . . as being any frivolous or unfounded refusal in law or 
in fact to comply with the requisition of the policy holder to pay according to the 
terms of his contract and the conditions imposed by statute.” Cotton States Life 
Ins. Co. v. Edwards, 74 Ga. 220, 231 (1884). The Louisiana statute embodies its 
own test, of a similar nature. La. Gen. Stat. (Dart, 1932) § 4107. 

40 Keller v. Home Life Ins. Co., 198 Mo. 440, 95 S. W. 903 (1906) (jury). But 
in the absence of any evidence tending to prove bad faith, the question cannot be 
given to the jury. State ex rel. Northwestern Nat. Ins. Co. v. Trimble, 322 Mo. 
1236, 18 S. W.(2d) 21 (1929). Tenn. Cope ANN. (Williams, 1934) § 6434 (court or 
jury). But in Arkansas, when there is no requirement of bad faith, determination 
of the penalty is for the court. Arx. Dic. Stat. (Crawford & Moses, 1921) § 6155. 

41 Good faith is not proven by the mere circumstance that issues of law and 
fact are created by the pleadings and evidence. Weiss v. Continental Ins. Co., 61 
S. W.(2d) 392 (Mo. App. 1933). However, vexatiousness may be predicated upon 
the manner of conducting the defense and the testimony adduced in its support. 
Hull v. Alabama Gold Life Ins. Co., 79 Ga. 93, 3 S. E. 903 (1887). Such a test 
is fallacious in presuming that activity at trial is a valid criterion of a state of mind 
prior thereto. Cf. Waddle v. Commonwealth Ins. Co., 184 Mo. App. 571, 170 S. W. 
682 (1914). It would also seem to conflict with the rule requiring frivolous delay 
to pertain to payment, without reference to subsequent conduct. Fay v. Aetna Life 
Ins. Co., 268 Mo. 373, 187 S. W. 861 (1916); cf. Waddle v. Commonwealth Ins. 
Co., supra. The verdict of the jury likewise should have no probative value in 
determining the vexatiousness of the insurer. Non-Royalty Shoe Co. v. Phoenix 
Assur. Co., 277 Mo. 399, 210 S. W. 37 (1919). Contra: Murray v. Firemen’s Fund 
Ins. Co., 121 Ore. 165, 254 Pac. 817 (1927). 
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collection may recover the increment,*? but more than statutory fees 
has been denied to one having only a security interest in the policy.** 
Nor are there any restrictions upon the manner in which liability of the 
insurer is sought to be established.** The fee assessed, however, must 
not exceed reasonable compensation to an attorney for conducting the 
particular litigation.*® 

Attorneys’ fees allowed by these statutes are generally regarded as 
costs, either because the language of the act so dictates,*® or due to the 
feeling that they are in the nature of compensation for expenditures 
incurred.*7 But the penalty, given to alleviate injury suffered by the 
delay, is normally calculated as damages, with the effect of inclusion in 
the computation of jurisdictional amount,** and the federal courts have 
in these matters acceded to local statutory interpretation.*® Collection 


42 American Nat. Ins. Co. v. Brantley, 38 Ga. App. 505, 144 S. E. 332 (1928) 
(partial assignee) ; Lehmann v. Hartford Fire Ins. Co., 183 Mo. App. 696, 167 
S. W. 1047 (1914) (assignee); Streeter v. Washington Fid. Nat. Ins. Co., 68 
S. W.(2d) 889 (Mo. App. 1934) (beneficiary). 

43 A mortgagee of the policy may recover only the fees given by the statute. 
Hardy v. Commercial Standard Ins. Co., 172 La. 500, 134 So. 407 (1931). But if 
there has been an assignment of an interest in the property along with the policy, 
the penalty may also be recovered. Tilley v. Camden Fire Ins. Ass’n, 139 La. 985, 
42 So. 700 (1916). 

44 Bankers’ Reserve Life Co. v. Crowley, 171 Ark. 135, 284 S. W. 4 (1926) 
(suit in equity) ; Old Colony Life Ins. Co. v. Julian, 175 Ark. 359, 299 S. W. 366 
(1927) (cross-complaint) ; Allen v. Tollon: Am. Emp. Ins. Co., 120 Neb. 611, 234 
N. W. 411 (1931) (counterclaim). Where the penalty is allowed for a vexatious 
appeal, a similar rule is applied. Messing v. Dwelling House Mutual Ins. Co., 119 
Neb. 36, 226 N. W. 914 (1929) (motion to vacate judgment regarded as appeal). 
But if there is a reversal on appeal, the court must disallow the fees given below. 
O’Shea v. North American Hotel Co.: Am. Surety Co., 111 Neb. 582, 197 N. W. 385 
(1924). 

45 Home Ins. Co. v. Latimer, 33 Ariz. 288, 264 Pac. 103 (1928); Clark v. Mil- 
waukee Mech. Ins. Co., 105 Kan. 728, 185 Pac. 1056 (1919). What is reasonable 
depends on the circumstances. A fee in excess of the verdict may be properly al- 
lowed, where recovery of subsequent installments depends upon a favorable deci- 
sion. Old Colony Life Ins. Co. v. Julian, 175 Ark. 359, 299 S. W. 366 (1927). But 
a reasonable contingent fee may not be recovered. Merchants’ Fire Ins. Co. v. 
McAdams, 88 Ark. 550, 115 S. W. 175 (1908); Travelers Ins. Co. v. Sheppard, 85 
Ga. 751, 12 S. E. 18 (1890). The mere fact that two attorneys are employed by 
the plaintiff does not entitle him to more than one fee. Mutual Life Ins. Co. v. 
Owen, 111 Ark. 554, 164 S. W. 720 (1914). If there are two interested parties, 
each employing an attorney, the single fee is divided equally. Huddleston v. Home 
Life Ins. Co., 182 Ark. 1036, 34 S. W.(2d) 221 (1931). 

46 Mutual Life Ins. Co. v. Marsh, 185 Ark. 332, 47 S. W.(2d) 585 (1932); 
Provident Life & Accident Ins. Co. v. Adams, 55 S. W.(2d) 1077 (Tex. Civ. App. 
1932). Contra: Bucholtz v. Metropolitan Life Ins. Co., 176 Mo. App. 464, 158 
S. W. 451 (1913); cf. Davis v. Georgia, 33 Ga. 531 (1863). 

47 Alliance Cooperative Ins. Co. v. Corbett, 69 Kan. 564, 77 Pac. 108 (1904). 
Accordingly, attorneys’ fees are taxable after the verdict has been returned. Wirtele 
v. Grand Lodge A. O. U. W., 111 Neb. 302, 196 N. W. 510 (1923) ; Manhattan Life 
Ins. Co. v. Stubbs, 216 S. W. 896 (Tex. Civ. App. 1919). 

48 Mutual Life Ins. Co. v. Marsh, 185 Ark. 332, 47 S. W.(2d) 585 (1932); 
Bankers’ Health & Accident Co. v. Kimbro, 62 S. W.(2d) 262 (Tex. Civ. App. 1933). 

49 Where the state statute prescribes that fees shall be taxed “as costs”, the 
sum may not be included in determination of jurisdictional amount. Swofford v. 
Cornucopia Mines of Ore., 140 Fed. 957 (C. C. D. Ore. 1905) ; Peters v. Queen Ins. 
Co., 182 Fed. 113 (C. C. S. D. Ga. 1910). Where fees have been interpreted by 
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of the attorneys’ fees, however, is not prevented by removal, for it has 
also been held that the Federal Judicial Code,®° while limiting the nature 
of costs and fees which may be awarded in its tribunals, does not pre- 
clude fees of this nature, which may be included as a part of the 
judgment.** 

Although these enactments have been said to cause insurers to settle 
fraudulent claims rather than resort to the courts,®* experience has 
shown the necessity of preventing insurers from forcing favorable settle- 
ments through their ability to continue litigation.** Companies may 
still protect themselves by tendering the amount due, and the insured’s 
care in making demand is increased by refusing the statutory increment 
where excessive demand is made. 


RECENT CASES 


ARBITRATION AND AWARD — SUBSTANTIAL DAMAGES FOR BREACH OF ARBI- 
TRATION CLAUSE. —A contract for the grading of a railroad provided for 
arbitration of all disputes arising out of the agreement. A change in plans 
was made which, if substantial, would entitle the appellants to added com- 
pensation under the contract. “Alleging the change to be material, the appel- 
lants demanded arbitration, which was refused. They thereupon ceased work, 
for which the appellee claimed damages in his bill in equity to secure posses- 
sion of the equipment. Breach of the arbitration clause was pleaded in bar, 
and damages resulting therefrom were asked in a counterclaim. A decree 
for damages in favor of the appellee was entered, from which an appeal was 
taken. Held, that the breach of the arbitration clause was a bar to the action, 
and that the appellants were entitled to “ properly measured” damages on 
their counterclaiin. Reversed and remanded. McCullough v. Clinch-Mitchell 
Const. Co., 71 F.(2d) 17 (C. C. A. 8th, 1934). 

The rule generally stated is that only nominal damages are given for breach 
of an agreement to refer future disputes to arbitration. See 2 SEDGWICK, 
DamacEs (oth ed. 1912) § 629; StuRcEs, COMMERCIAL ARBITRATIONS AND 


the state court to be damages, the federal courts will so treat them. Connor v. 
Connecticut Fire Ins. Co., 292 Fed. 767 (S. D. Fla. 1923); Nathan v. Rock Springs 
istilling Co., 10 F.(2d) 268 (C. C. A. 6th, 1926) ; Columbian Nat. Life Ins. Co. v. 

rrison, 12 F.(2d) 986 (C. C. A. 6th, 1926). 

50 41 STAT. 1099 (1921), 28 U. S.C. A. §§ 571, 572 (1928). 

51 People of Sioux County v. National Surety Co., 276 U. S. 238 (1928); New 
York Underwriters’ Fire Ins. Co. v. Malham & Co., 25 F.(2d) 415 (C. C. A. 8th, 
1928) ; Orlando Candy Co. v. New Hampshire Fire Ins. Co., 51 F.(2d) 392 (S. D. 
Fla. 1931). The courts proceed upon a theory that the state statute nevertheless 
creates substantive rights. 

52 See (1934) 82 U. or Pa. L. Rev. 761, with which compare Note (1921) 11 
A. L. R. goo-01. 

53 See, e.g., Continental Fire Ins. Co. v. Whitaker & Dillard, 112 Tenn. 151, 169- 
71, 79 S. W. 119, 123 (1903). See note 1, supra. And the statute in one state pro- 
tects the insurer by providing for assessment of a percentage of the amount claimed 
against a plaintiff whose suit is frivolous. Tenn. Cope ANN. (Williams, 1934) 
§ 6435. In South Dakota a plaintiff recovering less than an amount tendered by tie 
company must pay costs. S. D. Comp. Laws (1929) ‘§ 9195. 
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Awarps (1930) § 22. But cf. Cocalis v. Nazlides, 308 Ill. 152, 139 N. E. 95 
(1923) (clause held void as ousting jurisdiction of court). Nevertheless, the 
only decision squarely in point was based upon lack of proof that material 
injury had occurred, the claimant being able to show merely a failure to act 
by arbitrators whose award might have been unfavorable. Munson v. Straits 
of Dover S. S. Co., 102 Fed. 926 (C. C. A. 2d, 1900). And when contracts to 
submit existing disputes have been broken, more than nominal recovery has 
been allowed where damage in addition to the speculative loss of a favorable 
decision by the arbitrators was proved. Pond v. Harris, 113 Mass. 114 (1873) 
(counsel fees and expenses of arbitration hearings); Miller v. The President, 
Directors & Company of the Junction Canal Co., 53 Barb. 590 (N. Y. 1868) 
(same); Day v. Essex County Bank, 13 Vt. 97 (1841) (liability discharged in 
reliance on arbitration). There seems no reason for a distinction, and where 
material injury can be shown to result from breach of an arbitration clause, 
substantial damages should likewise be given. Livingston v. Ralli, 5 E. & B. 
132 (Q. B. D. 1855) semble; cf. In re Arbitration between M. Samuel & Co., 
of London, and the Société Commerciale et Industrielle de Napthe Caspienne 
et de la Mer Noir, 12 T. L. R. 41 (Q. B. D. 1895). The instant decision, in- 
volving arbitration as a condition precedent to continued performance, the 
breach of which entitled the appellant to cease operations under the contract 
with a consequent loss of profit, seems the first litigated instance of such a 
situation. And damages commensurate with such loss were apparently con- 
templated by the court or the action should have been dismissed, since in 
equity dismissal may be decreed where the party is entitled to nominal dam- 
ages only. Munson v. Straits of Dover S. S. Co., 99 Fed. 787 (S. D. N. Y. 
1900). Where substantial damages provide an adequate remedy at law, man- 
datory specific performance, frequently disadvantageous, should be unneces- 


sary. 


AUTOMOBILES — APPLICATION OF REs Ipsa LoouiTuR TO AUTOMOBILE COL- 
LISION. — The plaintiff was a gratuitous guest in the defendant Brown’s auto- 
mobile. As it approached a main highway on one side street, another car, 
driven by the defendant Cole, approached the same highway from the op- 
posite direction on a street fourteen feet south. Each driver saw the other, 
but in passing on the jog intersection, Brown’s car ran into the left side of 
Cole’s car and was overturned. The plaintiff was injured and sued both 
defendants. Among other instructions, the trial court charged the jury that 
“where one is riding in an automobile as an invited guest; and the driver of 
the car is in the exclusive control thereof; and if it is shown that the car, 
while being so driven, is overturned, the doctrine of -res ipsa loquitur is ap- 
plicable ” and that “. . . the fact of the accident affords reasonable evidence, 
in the absence of explanation by the defendant, that the accident came from 
want of care.”” From a judgment of the district court of appeal affirming a 
judgment against both defendants, the defendant Brown appealed. Held, 
that the doctrine of res ipsa loquitur was applicable. Judgment affirmed. 
te eines dissented. Godfrey v. Brown, 220 Cal. 57, 29 P.(2d) 165 

1934). 

This application of the doctrine of res ipsa loguitur seems opposed to the 
great weight of authority. Diamond v. Weyerhaeuser, 178 Cal. 540, 174 Pac. 
38 (1918); Bloom v. Bailey, 292 Pa. 348, 141 Atl. 150 (1928); Riggsby v. 
Tritton, 143 Va. 903, 129 S. E. 493 (1925); see Harper, Torts (1933) § 77; 
5 WicmorE, Evience (2d ed. 1923) § 2509; Note (1932) 18 Sr. Lovts L. 
REv. 54, 61. The frequently stated rule that res ipsa loquitur is applicable 
where the accident is extremely unlikely to happen in the absence of the 
defendant’s negligence is unavailable here since it requires also the defendant’s 
exclusive control of the instrumentalities causing the accident. Mayes v. 
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Kansas City Power & Light Co., 121 Kan. 648, 249 Pac. 599 (1926); Byrne 
v. Boadle, 2 H. & C. 722 (Ex. 1863). Nor can the doctrine be employed here 
on the ground that the causes of the accident were within the exclusive 
knowledge of the defendant and hence that it would be unfair to require the 
plaintiff to produce explicit proof of negligence. See Riggsby v. Tritton, 
supra, at 914, 129 S. E. at 497; 5 WicmorE, loc. cit. supra; Bohlen, Aviation 
under the Common Law (1934) 48 Harv. L. REv. 216, 226. Finally, the cases 
which apply res ipsa loquitur in suits by passengers against common carriers 
involved in collisions may be distinguished from this case, either because of 
the high degree of care required of common carriers, or because in those 
situations the defendants were in exclusive possession of the evidence. /nter- 
state Stage Lines Co. v. Ayers, 42 F.(2d) 611 (C. C. A. 8th, 1930) (bus); 
Atkinson v. United Rys. of San Francisco, 71 Cal. App. 82, 234 Pac. 863 (1925) 
(street-car); Loudoun v. Eighth Ave. Ry., 162 N. Y. 380, 56 N. E. 988 
(1900). Contra: Yellow Cab Co. v. Hodgson, 91 Colo. 365, 14 P.(2d) 1081 
(1932), Note (1933) 83 A. L. R. 1163; Riggsby v. Tritton, supra (taxicabs). 
However, the present court apparently based its decision upon common car- 
rier cases, arguing that such carriers are not different from private ones for 
this purpose. In thus exiending the doctrine, the court has placed upon the 
defendant a burden which in practice may be equivalent, more often than not, 
to absolute liability. See Thayer, Liability Without Fault (1916) 29 Harv. L. 
REv. 801, 807; Isaacs, Fault and Liability (1918) 31 id. 954, 960. The at- 
titude of the court may be contrasted with that of the many legislatures 
which have enacted statutes exempting drivers of automobiles from liability 
to gratuitous guests except for willful misconduct. Cf., e.g., CAL. GEN. Laws 
(Deering, 1931) Act 5128, § 1413 (including drunkenness) ; Conn. GEN. Star. 
(1930) § 1628; see Legis. (1932) 18 Iowa L. REv. 78. 


BANKS AND BANKING — NATIONAL BANKS — STATUTORY LIABILITY OF DE- 
FRAUDED VENDEE OF STocK.— The plaintiff purchased stock from the presi- 
dent of the Mobile bank, induced by the latter’s fraud, and was entered upon 
the bank’s records as a stockholder. After failure of the bank, the plaintiff 
discovered the fraud and rescinded the sale, the vendor agreeing thereto. 
The Merchant’s National Bank, which had assumed all liabilities of the 
Mobile bank, refused to remove the plaintiff’s name from the stock book and 
later the receiver of the Mobile bank levied an assessment upon the plaintiff 
as stockholder of record. 38 Stat. 273 (1913), 12 U.S. C. A. § 64 (1926). 
The plaintiff filed a bill in equity to have his name canceled upon the books, 
to substitute the name of the vendor, and permanently to enjoin the receiver 
from instituting any action against him on account of his alleged ownership 
of the stock. The Merchant’s bank and the receiver moved to dismiss the 
bill for want of equity. Held, that the statutory liability could only be as- 
sessed upon those whose names appeared rightfully upon the stock books, 
and, since the rescission voided the sale ab initio, the plaintiff’s name was 
wrongfully on the books. Motion denied. Meredith v. Rawlings, 7 F. Supp. 
984 (S. D. Ala. 1934). 

The effect of fraud in the inducement as the basis for an equitable suit was 
expressly left open in a previous decision holding such fraud no defense to a 
suit at law for the collection of an assessment. Lantry v. Wallace, 182 U. S. 
536 (1901); cf. Scott v. Deweese, 181 U. S. 202, 213 (1901); Anderson v. 
Cronkleton, 32 F.(2d) 170 (C. C. A. 8th, 1929). Prior decisions holding the 
defrauded stockholder liable might also have been distinguished on the 
ground that rescission was there attempted against the bank itself, whereas 
here the purchase was from another individual so that rescission would seem 
merely to substitute the liability of a prior stockholder. Courts, however, 
disfavor attempts to avoid statutory double liability. See Notes (1932) 80 
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U. or Pa. L. Rev. 1133; (1932) 41 YALE L. J. 583; cf. (1934) 47 Harv. L. 
REV. 354. 


ConFiict oF Laws — OBLIGATIONS: CONTRACT — EFFECT OF CHANGE OF 
Piace or PAYMENT Upon TERMS IN WHICH OBLIGATION IS EXPRESSED, — 
The defendant, a company incorporated in England, carried on its business 
in Australia. In 1925 the plaintiff was registered in England as the holder of 
5 per cent preference shares, with dividends payable in pounds, issued in 
England in 1919 by the defendant. In 1924 and 1928 the plaintiff was also 
registered as a holder of 64 per cent preference shares issued in England and 
Australia. In 1921 the defendant, by resolution, provided that the manage- 
ment and main office be transferred from England to Australia and that all 
dividends be declared and paid there. After 1921, dividends were declared 
only in Australia, but until March 1, 1931, were paid to holders of stock 
registered in England by checks drawn on a bank in England and to the 
holders of stock registered in Australia by checks drawn on a bank in Aus- 
tralia.. The checks were for the identical amounts in pounds for identical 
holdings. After March 1, 1931, because of the adverse exchange, all dividends 
were paid by warrants drawn on an Australian bank. The plaintiff claimed 
that holders of stock registered in England were entitled to be paid dividends 
in English legal tender, not subject to deduction for exchange, or the equiva- 
lent thereof, and brought suit for such payment. From an order affirming a 
judgment in favor of the plaintiff, the defendant further appealed to the 
House of Lords. Held, that the obligation to pay in pounds was discharged 
by payment of an equivalent number of such pounds as were legal tender in 
the place of performance. Order reversed. Adelaide Elec. Supply Co. v. 
Prudential Assur. Co., [1934] A. C. 122 (H.L.). 

That such a change in the place of performance would permit payment of 
the equivalent number of units of currency of different value than would 
otherwise have been required seems a result not contemplated by the parties. 
The rights and obligations arising under the English contract are determined 
by the law by which the parties intended, or may fairly be presumed to have 
intended, the contract to be governed. South African Breweries, Ltd. v. King, 
[1899] 2 Ch. 173, aff'd, [1900] 1 Ch. 273 (Ct. App.); Norske Atlas Ins. Co. 
v. London General Ins. Co., 43 T. L. R. 541 (K. B. D. 1927); see Dicey, 
ConrFtict or Laws (sth ed. 1932) 628, 663; Beale, What Law Governs the 
Validity of a Contract (1909) 23 Harv. L. Rev. 1. The resolution of 1921 
is not open to attack if it merely changed the place of payment without sub- 
stantially altering the stockholders’ rights. See Allen v. Gold Reefs of West 
Africa, Ltd., [1900] 1 Ch. 656, 671 (Ct. App.). It is true that after 1921 
payment might be made in Australian legal tender under the conflict of laws 
doctrine that the law of the country where performance is to take place 
governs the mode of performance. Ralli Bros. v. Compania Naviera Sota y 
Aznar, [1920] 2 K. B. 287 (Ct. App.); see Dicey, Conriict or Laws 672; 
RESTATEMENT, CoNnFLIcT oF Laws (1934) § 364. But cf. Jacobs v. Crédit 
Lyonnais, 12 Q. B. D. 589 (Ct. App. 1884). But the correct solution as to 
the amount due depends on a proper interpretation of what was meant by 
the term “ pounds ” in the contract. Several of the Lords declared that the 
history of the currencies showed the “ pound” to be the same “ unit of ac- 
count ” in both countries so that the obligation was satisfied by the same 
number of units of either currency depending upon which was legal tender 
in the place of payment. Cf. King Line, Ltd. v. Westralian Farmers, Ltd., 
48 T. L. R. 598 (H. L. 1932); Story, Conriict or Laws (8th ed. 1883) 368. 
But whether such pounds, the nature and value of which each country was at 
liberty to vary, were a single “ unit of account” is doubtful. Nor does the 
case seem satisfactorily explained on the theory that the resolution, by chang- 
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ing the place of payment, made the Australian law govern the meaning of 
“pound”. It would rather seem that the resolution provided for payment 
in Australia of those dividends payable under the original contract. It is 
rational to suppose that English subscribers intended to contract for payment 
in English currency, and the fact remains that holders of 64 per cent prefer- 
ence shares did not receive 64 English pounds for each 100 English pounds 
invested. Cf. Broken Hill Proprietary Co. v. Latham, [1933] Ch. 373, 399 
(Ct. App.) (overruled by principal case). 


CONSTITUTIONAL LAw — DvE Process oF LAw — VALIDITY oF MINIMUM 
PRICES FOR PURCHASE AND SALE OF Mitx.— The New York Milk Control 
Board, acting under a statute, fixed a minimum price to be paid producers 
for fluid milk at five cents a quart and a minimum wholesale price of nine 
cents for grade B milk, with the right of distributors such as the appellant, 
having no well established trade name, to sell at one cent less. N. Y. Laws, 
1933, c. 158. Upon evidence of underpayments to producers, the board, after 
notice and hearing, ordered the revocation of the appellant’s license with a 
provision for reinstatement upon payment to the producers of the difference. 
In a bill for an injunction to restrain the enforcement of the orders, the 
appellant alleged that the price structure was such as to prevent “a fair 
return ” upon his investment and, therefore, a deprivation of property with- 
out due process. From a dismissal of the bill, an appeal was taken. Held, 
that no cause of action was stated because there were no allegations that ad- 
ministrative remedies had been exhausted, or that different reasonable minima 
obviating the condition complained of were possible, or that the complainant 
operated with reasonable efficiency since elimination of less efficient distribu- 
tors resulting from losses incidental to a minimum price is not unconstitu- 
tional. Decree affirmed. Hegeman Farms Corp. v. Baldwin, 55 Sup. Ct. 7 


(1934). 

Under the Nebbia case the test of the right to regulate prices is not whether 
a business is “ affected with a public interest ” but “ whether circumstances 
vindicate the challenged regulation as a reasonable exertion of governmental 
authority or condemn it as arbitrary or discriminatory”. Nebbia v. New 
York, 291 U. S. 502, 536 (1934); cf. Wolff Packing Co. v. Court of In- 
dustrial Relations, 262 U. S. 522 (1923). But the standards of reason- 
ableness for such regulations were not determined. Here a fair return to the 
distributor would have been possible either by a reduction of the producer’s 
price — the evil the statute was designed to remedy —or by an increase in 
the price paid by the consumer. Since the right to regulate prices had pre- 
viously been established, and no showing was made that a lower price to the 
farmer would permit maintenance of a milk supply and 2 protect the farmer, 
the price of five cents could hardly be attacked. Cf. N. Y. Times, May 14, 
1933, at 20. If no minimum resale price were fixed and the applicant had 
been unable to meet his costs at the price set by competition, there could 
have been no basis of complaint, although, in fact, he would have been no 
more free to charge a higher price than in the principal case. The basis of 
the complaint must have been that the minimum selling price was insufficient 
to cover his costs. Unlike utility litigation, the contention here is not that 
the distributor be permitted to charge higher prices, which legally he was free 
to do, but that others be compelled to exact more. Cf. Reagan v. Farmers’ 
Loan & Trust Co., 154 U. S. 362 (1894), with Public Service Comm. v. 
Great Northern Util. Co., 289 U.S. 130 ( 1933). However, a minimum suffi- 
cient to give a marginal distributor a fair return would be detrimental to the 
consumer in allowing inordinate profits to the more efficient, and militate 
against the purpose of the statute by decreasing demand, thus adversely af- 
fecting the farmer. Cf. 41 Stat. 488 (1920), 49 U. S. C. A. § 15(a) (1929) 
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(recapture clause of Transportation Act of 1920). Price regulation prior to 
the Nebbia case was permitted only in the “ public utility” field. Tyson v. 
Banton, 273 U. S. 418 (1927); Ribnik v. McBride, 277 U. S. 350 (1928); 
New State Ice Co. v. Liebmann, 285 U. S. 262 (1932). A common condi- 
tion existed wherein individual bargaining exposed consumers to the dangers 
of extortion. See German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 416 
(1914); Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. at 
538. Regulation in such cases was ordinarily limited to prices yielding a 
fair return upon a fair value. Smyth v. Ames, 169 U.S. 466 (1898); cf. Pub- 
lic Service Comm. v. Great Northern Util. Co., 289 U. S. 130. Beyond that, - 
the end to be achieved, reasonable rates and maintenance of adequate serv- 
ice to the public, would not be served. But even here it has been declared 
that there may be situations affecting the community where rates less than 
sufficient to net a fair return are justifiable. See Reagan v. Farmers’ Loan & 
Trust Co., 154 U. S. at 412; Covington & Lexington Turnpike Road Co. v. 
Sandford, 164 U. S. 578, 596-97 (1896); cf. Aetna Ins. Co. v. Hyde, 275 U.S. 
440, 447 (1928). However, in fields other’ than “ public utilities ” the bur- 
den resulting to an individual from the exercise of the police power was not 
the primary test of its legality. Mugler v. Kansas, 123 U. S. 623 (1887); 
cf. Barbier v. Connolly, 113 U. S. 27 (1885). Thus, in recognizing the 
validity, as a highway regulation, of a statute authorizing the fixing of mini- 
mum rates for contract carriers at not less than common carriers, the Court 
stated that no constitutional ground existed for denying the right to divert 
traffic from highways to railroads by means of minimum rates. Stephenson 
v. Binford, 287 U. S. 251, 273-74 (1932); cf. Sproles v. Binford, 286 U. S. 
374, 394 (1932). Obviously, marginal truckmen might be forced out of busi- 
ness. Moreover, once price regulation is no longer limited to the “ public 
utility ” field, but it is held permissive under the principle of the Nebbia case 
to regulate prices when reasonable to achieve some social or economic end, 
then such regulation should not be subjected to the limitations of utility 
regulation, but judged as are other police measures. Cf. Brandeis, J., dis- 
senting in New State Ice Co. v. Liebmann, 285 U. S. at 301-02. Further, it 
must be recognized that there is a growing realization that the competitive 
system is not an adequate safeguard of either producer or consumer. Cf. 
48 Stat. 198 (1933), 15 U.S. C. A. § 705 (1933) (exemption of Codes from 
antitrust laws in NIRA). To give a state power to alter rates set by supply 
and demand when free enterprise does not result in a socially desirable dis- 
tribution but to deny its exercise when it changes the financial status of the 
marginal distributor is to give an empty power. 


CONSTITUTIONAL LAW — LEGISLATIVE POWERS: BANKRUPTCY — FARM RE- 
tieF Act AS DENIAL OF DvE Process. — Upon the petition of a farmer de- 
siring to effect a composition or extension of time to pay his debts under § 75 
of the Bankruptcy Act, a federal court granted a temporary stay of a mort- 
gage foreclosure suit in a state court. At the hearing on the stay the farmer 
filed an amended petition asking to be adjudged a bankrupt under § 75(s). 
48 Stat. 1289, 11 U.S. C. A. § 203(s) (1934). It was agreed that the debtor’s 
ultimate relief would be under § 75(s)7, which provided, inter alia, that all 
proceedings be stayed for five years; that during this time the farmer should 
be allowed to retain all or any part of his property and pay into court a 
reasonable rental; that at the end of the period he should have the oppor- 
tunity to buy such property at an appraised price, not necessarily the market 
value, determined at the beginning of the bankruptcy proceeding; provided, 
however, that any lienholder might request a reappraisal of the property upon 
which he had a lien; and that after exercising such a privilege the debtor might 
apply for his discharge. This section applied only to debts existing on June 
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28, 1934. The mortgagee objected to a further stay. Held, that the subject 
matter was within the bankruptcy power of Congress but that, as to the mort- 
gagee, the Act violated the due process clause of the Fifth Amendment. Stay 
denied. In re Bradford, 7 F. Supp. 665 (D. Md. 1934). Accord: In re Con- 
quest, U. S. L. Week, Nov. 20, 1934, at 234 (D. Va. 1934). Contra: In re 
Radford, id. at 227 (W. D. Ky. 1934). 

As an act designed essentially for the relief of debtors, the present legisla- 
tion involves a departure from the former concept that the primary purpose 
of bankruptcy was the distribution of assets. See Leidigh Carriage Co. v. 
Stengel, 95 Fed. 637, 647 (C. C. A. 6th, 1899); In re Swofford Bros. Dry 
Goods Co., 180 Fed. 549, 556 (W. D. Mo. 1910); Olmstead, Bankruptcy a 
Commercial Regulation (1902) 15 Harv. L. REv. 829, 843. But the question 
of its constitutionality is not foreclosed by prior Supreme Court decisions. 
Since the Act deals with the subjection of an insolvent debtor’s assets to the 
claims of his creditors and provides for the debtor’s discharge, it may be 
within the bankruptcy field. See In re Klein, Fed. Cas. No. 7,865, at 
717 et seg. (C. C. D. Mo. 1843); In re Landquist, 70 F.(2d) 929, 931 et seq. 
(C. C. A. 7th, 1934); cf. International Shoe Co. v. Pinkus, 278 U 
261 (1929); Pobresla v. Boyd Co., 287 U. S. 518, 524 et seg. (1933). 
However, the power of Congress over this subject would seem to 
confined by the Fifth Amendment, like other delegated powers. Cf. Mo- 
nongahela Nav. Co. v. United States, 148 U. S. 312 (1893) (power to 
regulate commerce) ; Heiner v. Donnan, 285 U.S. 312 (1932) (power to tax). 
Under the instant Act the creditor’s right to realize on his security is post- 
poned five years; at the end of this time, or prior thereto, he may be forced 
to surrender this security interest without being paid the full amount of the 
mortgage debt and to accept a price, to which he did not assent, subject to 
uncertain judicial review. Cf. Southern Ry. v. Virginia, 290 U. S. 190 
(1933). Furthermore, since no provision is made for the reappraisal of per- 
sonal property or unencumbered real estate, the Act may give the debtor the 
advantage of any enhancement in value during the five years by allowing him 
to buy the property at the original appraised price. And if the Act is further 
construed to deprive a secured creditor of his right to share in the general 
assets, there being no provision on the question, such a creditor would seem 
to be deprived of his property without due process. Cf. Loan Ass’n v. Topeka, 
20 Wall. 655, 662 et seg. (U. S. 1874); In re Dillard, Fed. Cas. No. 3,912, at 
706 (C. C. E. D. Va. 1873). However, if the difficulties raised by the uncer- 
tainties of the Act can be obviated by. judicial construction, the moratorium 
and forced sale of the secured property would not seem to be a clearly unrea- 
sonable exercise of the bankruptcy power, since it is settled that the enforce- 
ment of property rights may be suspended for a reasonable period during a 
public emergency. Block v. Hirsh, 256 U.S. 135 (1921); Home Bldg. & Loan 
Ass’n v. Blaisdell, 290 U. S. 398 (1934). 


CONSTITUTIONAL LAW — TRIAL BY JURY — INCREASE OF DAMAGES IN LIEU 
or New TRIAL AS VIOLATION OF SEVENTH AMENDMENT. — The plaintiff re- 
covered a verdict for $500 for personal injuries and moved for a new trial 
on the ground that the damages were inadequate. The court ordered a new 
trial unless the defendant agreed to an increase of $1000. Consent having 
been given by the defendant, the plaintiff appealed from the denial of his 
motion on the ground that it violated the Seventh Amendment to the Con- 
stitution which provides that “no fact tried by a jury, shall be otherwise 
re-examined in any Court of the United States, than according to the rules 
of the common law”. Held, that compelling the plaintiff to accept the in- 
crease of damages violated his right to trial by jury. Judgment reversed. 
Schiedt v. Dimick, 70 F.(2d) 558 (C. C. A. 1st, 1934). 
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On the theory that the Seventh Amendment permits only methods of trial 
which existed at common law at the time of its adoption, the decision seems 
correct. See Parsons v. Bedford, 3 Pet. 433, 447 (U. S. 1830); Watt v. Watt, 
[1905] A. C. 115, 119, 122 (H. L.). However, the Supreme Court has 
upheld remittiturs and approved of partial new trials. Arkansas Valley Land 
& Cattle Co. v. Mann, 130 U. S. 69 (1889) (remittitur); see Gasoline 
Products Co. v. Champlin Ref. Co., 283 U. S.-494, 497, 498 (1931) (par- 
tial new trials); cf. Calaf v. Fernandez, 239 Fed. 795 (C. C. A. 1st, 1917), 
with McKeon v. Central Stamping Co., 264 Fed. 385 (C. C. A. 3d, 1920). 
Neither practice was recognized at common law as a proper method to re- 
examine facts found by the jury. Swain v. Hall, 3 Wils. 45 (C. B. 
1770); see Gasoline Products Co. v. Champlin Ref. Co., 283 U. S. at 
497; Watt v. Watt, supra, at 119, 122; cf. Beardmore v. Carrington, 2 Wils. 
244 (C. B. 1764). The explanation usually given for allowing a remittitur 
is that the jury is assumed to have intended to return the maximum legal 
damages. See Morton, J., dissenting, Schiedt v. Dimick, supra, at 563; SUTH- 
ERLAND, DamacEs (4th ed. 1916) § 460; cf. Smith v. Day, 136 Fed. 964, 969 
(C. C. D. Ore. 1905). Increasing an inadequate verdict may be similarly 
justified on the ground that the jury intended to return the minimum legal 
damages. See Morton, J., dissenting, Schiedt v. Dimick, supra, at 563. Al- 
though the Supreme Court has not expressly adopted such a theory, in 
view of its prior decisions, it is doubtful if the present ruling would be 
affirmed. Both practices, nevertheless, actually involve an assessment by 
the court and not the jury. See Watt v. Watt, supra, at 120. And a pro- 
cedure more in accord with the Amendment would seem to be that adopted 
by one state of granting the plaintiff, in the case of inadequate damages, 
an option to accept an increase to the legal minimum, and, if he refused, 
of granting the defendant an option to pay the legal maximum, the choice 
in either case being binding on the other party and a new trial being ordered 
if neither option is exercised. Campbell v. Sutliff,, 193 Wis. 370, 214 N. W. 
374 (1927); Risch v. Lawhead, 211 Wis. 270, 248 N. W. 127 (1933); cf. 
Beach v. Bird & Wells Lumber Co., 135 Wis. 550, 116 N. W. 245 (1908) (re- 
mittitur). The party consenting waives his right to trial by jury and the 
party compelled to accept either receives the maximum or pays the minimum 
which a reasonable jury could find. See Campbell v. Sutlif,, supra, at 379, 214 
N. W. at 377; Scott, FUNDAMENTALS OF PROCEDURE IN ACTIONS AT LAW 
(1922) c.4. See also (1934) 33 Micu. L. Rev. 138. 


CRIMINAL LAw — TRIAL — RIGHT TO TRIAL BY JURY ON A Fact MAKING 
MANDATORY INCREASED PUNISHMENT. — The defendant was indicted for rob- 
bery while armed, a first degree offense. He pleaded guilty to robbery in the 
third degree (robbery while unarmed). N. Y. Penat Law (1909) § 2128. 
Testimony was then taken, and the court adjudicated that the defendant was 
armed with a pistol during the commission of the crime. The judge imposed 
the sentence for third degree robbery, and in addition imposed a sentence of 
five to ten years under a New York statute which provided that “ if any per- 
son while in the act of committing a felony . . . shall be armed with a 
pistol . . . the punishment elsewhere prescribed ... for the felony of 
which he is convicted shall be increased by imprisonment . . . for not less 
than five nor for more than ten years.” N. Y. Penat Law (1926) § 1944. 
The defendant appealed from a judgment of the appellate division of the 
supreme court affirming the judgment of the trial court. Held, that since the 
fact that the defendant was armed is no part of the crime itself, but affects 
only the punishment, it is proper for the judge to determine whether or not 
the defendant was armed. Judgment affirmed. People v. Krennen, 264 
N. Y. 108, 190 N. E. 167 (1934). 
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The procedure approved in this and other recent New York cases arising 
under the same statute seems unusual in leaving to the court, rather than 
to the jury, the determination of the existence of a fact occurring during 
the commission of a crime, when that fact extends the amount of pun- 
ishment which may be imposed. People v. Caruso, 249 N. Y. 302, 164 
N. E. 106 (1928); People v. Procito, 261 N. Y. 376, 185 N. E. 673 (1933); 
cf. Cat. Gen. Laws (Deering, 1931) Act 1970, §3. It is true that where 
the court has a discretion in imposing sentence, it is normally permitted to 
consider in aggravation or mitigation of punishment the character of the 
defendant, his previous offenses, and the circumstances of the particular 
crime. Peterson v. United States, 246 Fed. 118 (C. C. A. 4th, 1917), cert. . 
denied, 246 U. S. 661 (1918); Foster v. United States, 47 F.(2d) 892 
(C. C. A. 7th, 1931); see Note (1933) 86 A. L. R. 832. Contra: People v. 
Corry, 349 Ill. 122, 181 N. E. 603 (1932), (1932) 46 Harv. L. REv. 334. 
And a statute requiring the court after a plea of guilty to determine the de- 
gree has been held not to violate a constitutional guarantee of trial by jury. 
People v. Chew Lan Ong, 141 Cal. 550, 75 Pac. 186 (1904). But in that 
situation the plea included all the elements of any degree, whereas in the 
instant case the fact of the defendant’s being armed was not so included in 
his plea. N. Y. PENAL Law (1909) § 2128. Where, on a plea of benefit of 
clergy, the prosecution alleged that the defendant had availed himself of the 
plea on a former conviction, the defendant had a right to trial by jury on his 
identity with the person previously convicted. State v. Carroll, 24 N. C. 
257 (1842) semble. In statutes which provide that enhanced punishment 
must be given to habitual offenders, there is usually some provision giving 
the defendant a right to trial by jury on the decisive question of his identity. 
Cf. Graham v. West Virginia, 224 U. S. 616 (1912); People v. Gowasky, 244 
N. Y. 451, 155 N. E. 737 (1927); N. Y. Penat Law (1926) §§ 1941-43; W. 
Va. Cope (Michie, 1932) §§ 6130, 6131, 6260. It has, however, been held 
constitutional for a statute to leave the question of identity in these prior 
offender cases to the judge, even though the state constitution contains the 
normal guarantee of trial by jury. State v. Guidry, 169 La. 215, 124 So. 832 
(1929); cf. Cope or CRIMINAL ProcepurE (Am. L. Inst. 1930) § 403. And 
where the amount of punishment depends upon the defendant’s age, the court, 
not the jury, determines the age. State v. Gavner, 30 Mo. 44 (1860); Peo- 
ple ex rel. Ziegler v. Justices of Special Sessions, 10 Hun 224 (N. Y. Sup. 
Ct. 1877). But the instant case differs from these situations, for here the 
fact that the defendant was armed was one occurring at the time of the crime. 
The opinion appears to lay open a possible way of evading jury trial by its 
reasoning that this fact is no part of the crime but merely goes to the punish- 
ment. Cf. People v. Caruso, supra. The same reasoning would seem to sanc- 
tion a procedure which would leave to the jury only the question of the de- 
fendant’s guilt of some crime (for example, an assault) and allow the judge 
to determine the other facts occurring at the time of that crime (such as 
intent to kill). 


EASEMENTS — NEcEssiIty THAT TERMINUS OF Way REACH DOMINANT 
TENEMENT. — The defendant’s predecessor in title conveyed to the plaintiff’s 
predecessor in title a tract of land reserving a right of way extending from 
a highway on the western side easterly almost to the boundary between the 
land granted and that retained, and reserving also a right to extend the way 
to the boundary. Later the defendant’s predecessor acquired a new tract to 
the north of the land retained. By deed, he gave up his right to extend 
the road to the terminus first contemplated and, in exchange, was granted 
the right to extend it to the northern tract. The new easement was expressly 
given in connection with and for the purposes of the original dominant tene- 
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ment. The defendant acquired his predecessor’s land and built the extension 
to the northern tract using it as a driveway for busses from the highway to 
the northern tract and over that land to a garage on the original dominant 
tenement. The plaintiff brought this action to enjoin the defendant from 
using the extension. From an order enjoining any use of the way, the de- 
fendant appealed. Held, that an appurtenant easement of way need nét be 
contiguous’ to the dominant tenement, but that the defendant was guilty of 
excessive user. Appeal dismissed; order varied. Todrick v. Western Nat. 
Omnibus Co., [1934] 1 Ch. 561 (Ct. App.). 

The instant decision is apparently the first in England to pass definitely 
upon the necessity of contiguity between a right of way and a dominant 
tenement. But cf. Paul Banning’s Case, Noy 9 (Q. B. 1595). Though one 
previous case implied that if the right of way were not contiguous to the 
dominant tenement it would be invalid, it actually held, in construing the 
conveyance of the intervening parcel from the owner of the servient tene- 
ment, that such parcel was intended by the parties to become a part of the 
dominant tenement. Thorpe v. Brumfitt, L. R. 8 Ch. App. 650 (1873). 
Here, because the grantor of the easement apparently did not intend to treat 
the intervening tract as part of the dominant tenement, that case could not 
be a precedent for a similar finding. The requirement of contiguity finds 
further support in expressions of other English authorities. See Bailey v. 
Stephens, 12 C. B. (N.s.) 91, 115 (1862); GALE, EASEMENTS (11th ed. 1932) 
§5. But see 3 Comyns, Dicest (4th ed. 1793) 56. The principal case, 
however, adopts the rule that an easement will be valid “if it is connected 
with the enjoyment ” of a dominant tenement. Reliance was placed upon 
a leading English case which was interpreted as holding not only that there 
cannot be an easement in gross, but that an easement to be appurtenant must 
benefit its dominant tenement. See Ackroyd v. Smith, 10 C. B. 164 (1850). 
Though the rule which the court rejects would be simpler in its applica- 
tion and less likely to cause litigation, the present test is less artificial. See 
(1933) 176 L. T. 480, 481. The decisions in this country do not always 
expressly apply the rule of the principal case, though most of them agree 
with the result. D. M. Goodwillie Co. v. Commonwealth Elec. Co., 241 os 
42, 89 N. E. 272 (1909); Jones v. Stephens, 276 Mass. 318, 177 N. E. 
(1931), (1931) 11 B. U. L. Rev. 593, (1931) 30 Micu. L. Rev. pos 
see Jones, EASEMENTS (1898) §5. Contra: Fisher v. Fair, 34 S. C. 203, 
13 S. E. 470 (1891); see WASHBURN, THE LAw oF EASEMENTS AND SERVI- 
TUDES (4th ed. 1885) 256-57. 


Equity — Maxims — RELAXATION OF CLEAN HANDs DOcTRINE IN IN- 
TEREST OF THIRD PERSONS. — The plaintiff, an organization of jobbers in the 
dress industry, entered into a collective agreement with the defendant, an 
association of manufacturing shop owners, relative to fair business relations 
between each other and their employees. Complaining of repeated violations, 
the defendant ordered its members to close their shops and cease to deal with 
the plaintiff. The latter appealed to the chairman appointed to arbitrate 
disputes, who decided that the order, which would have thrown some 40,000 
wage earners out of work, was illegal and should be revoked. This the de- 
fendant refused to do. The plaintiff sued to restrain the threatened action, 
asking an injunction pendente lite. Held, that, since the interests of the 
workers were paramount, the plaintiff should be given relief despite his un- 
clean hands. Motion granted. National Dress Manufacturers’ Ass’n, Inc. v. 
United Ass’n of Dress Manufacturers, Inc., 151 Misc. 827, 272 N. Y. Supp. 
360 (Sup. Ct. 1934). 

Although it is uniformly declared that “he who comes into equity must 
come with clean hands”, the maxim has heretofore been relaxed where to 
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deny an injunction would have prejudiced third persons in their use of a 
public park. Griffith v. Allison, 60 S. W.(2d) 899 (Tex. Civ. App. 1933); cf. 
United States v. 1,443 Cases, More or Less, Canned Salmon, 7 F. Supp. 77 
(W. D. Wash. 1934). And the interest of the state has been held sufficient 
to overcome the court’s hostility toward an offending complainant. Weaver- 
ling v. McLennan, 116 Neb. 466, 217 N. W. 956 (1928), (1928) 13 Minn L. 
Rev. 66. Such results may be explained on the theory that the. clean hands 
doctrine is applied not as an aid to the defendant but merely as a basis for 
determining whether the complainant’s suit may in good conscience be en- 
tertained. See Bell & Howell Co. v. Bliss, 262 Fed. 131, 135 (C. C. A. 7th, 
1919); Houtz v. Hellman, 228 Mo. 655, 671, 128 S. W. 1001, 1006 (1910). 
To the same policy can be ascribed holdings that a marriage between infants 
or cousins may be annulled in the social interest, although the suitor is 
tainted by his prior misconduct. Arado v. Arado, 281 Ill. 123, 117 N. E. 816 
(1917) (incest); Swenson v. Swenson, 179 Wis. 536, 192 N. W. 70 (1923) 
(nonage). Contra: Bays v. Bays, 105 Misc. 492, 174 N. Y. Supp. 212 (Sup. 
Ct. 1918) (same). Where a literal application of the doctrine would en- 
courage legislative corruption, it is again disregarded. Metrinko v. Chomin, 
29 Pa. Dist. 761 (C. P. 1920). And courts sometimes fail to apply the rule 
where the harm done by the complainant can be corrected. Valley Smokeless 
Coal Co. v. Manufacturers’ Water Co., 302 Pa. 232, 153 Atl. 327 (1930). 
The maxim is apparently often overlooked and the complainant given relief 
when he is found only comparatively guilty and not im pari delicto with 
the defendant. Duncan v. Dazey, 318 Ill. 500, 149 N. E. 495 (1925) (fraud 
on creditors); Pinckston v. Brown, 3 Jones Eq. 494 (N. C. 1857) (same) ; 
see I PoMEROY, Equity JURISPRUDENCE (4th ed. 1918) § 403. Analogous is 
the refusal to grant an injunction where the rights of third persons would be 
adversely affected, even though the petitioner has clean hands and would 
otherwise be entitled to injunctive relief. Grey ex rel. Simmons v. Mayor of 
Patterson, 60 N. J. Eq. 385, 45 Atl. 995 (1900) (sewage); Bogart v. Walker, 
Mayor, 231 App. Div. 499, 248 N. Y. Supp. 19 (2d Dept. 1931) (busses) ; 
City of Wheeling v. Natural Gas Co., 74 W. Va. 372, 82 S. E. 345 (1914) 
(gas lighting), (1914) 28 Harv. L. REV. 110. 


EXECUTORS AND ADMINISTRATORS — POWER OF ADMINISTRATOR TO WAIVE 
THE BAR OF THE STATUTE OF LIMITATIONS AS TO CLAIMS AGAINST THE 
Estate. — The defendant was the administratrix of the estate of her mother’s 
maid. She paid a claim which her mother presented against the estate, al- 
though the claim was barred by the Statute of Limitations. The plaintiff, 
sole distributee of the estate, excepted to an allowance for payment of the 
claim. From a ruling of the court of appeals that the Statute of Limitations 
could be waived, the plaintiff brought certiorari. Held, that an administrator 
cannot waive the bar of the Statute of Limitations as to claims against the 
estate in favor of persons who are related to him within the prohibited degree 
for _— Decree modified. McGowan v. Miles, 72 S. W.(2d) 553 (Tenn. 
1934). 

Among the conflicting decisions concerning the right of an executor or ad- 
ministrator to waive the bar of the Statute of Limitations as to claims against 
the estate, this restriction is unique. It is clearly a development of the 
Tennessee rule that there can be no waiver in regard to the claims of the 
representative himself. Walliams v. Williams, 15 Lea 438 (Tenn. 1885). In 
conflict with this authority are the cases which allow an executor or adminis- 
trator to waive the Statute of Limitations as to all claims against the estate, 
including his own. Trimble v. Fariss, 78 Ala. 260 (1884) (waiver applied 
to personalty only); Wheedon v. Nichols, 72 N. J. Eq. 366, 65 Atl. 445 
(1906); Hill v. Walker, 4K. & J. 166 (Ch. 1858). These cases are in turn 
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an extension of the more general rule allowing the personal representative to 
waive the statute only as to the claims of third persons. West v. Smith, 8 
How. 402 (U. S. 1850); In re Baumhover’s Estate, 151 Iowa 146, 130 N. W. 
817 (1911); Overmeyer v. Rogers, 222 Mo. App. 89, 1 S. W.(2d) 844 (1928); 
Woods v. Irwin, 141 Pa. 278, 21 Atl. 603 (1891); Lowis v. Rumney, L. R. 4 
Eq. 451 (1867); Mp. Ann. Cope (Bagby, 1924) art. 93, § 100. Ancther 
group of cases, however, denies the right of the executor or administrator to 
waive the bar of the statute in any case. Abbott v. Johnston, 130 Ark. 1, 195 
S. W. 676 (1917); House v. Peacock, 84 Conn. 54, 78 Atl. 723 (1911); cf. 
Mont. Rev. Cope ANN. (Choate, 1921) § 10179; Ore. Cope ANN. (1930) 
§ 11-504; see Note L. R. A. 1915B 1015. Some statutes modify this last view 
to allow the personal representative a discretion to waive the statute when 
the claim was not barred during the life of the deceased. Ga. Cope ANN. 
(Mitchie, 1926) § 4009; see Marietta Sav. Bank v. Janes, 66 Ga. 286, 289 
(1881). All of these cases concerning the general Statute of Limitations 
should be distinguished from those which deal with the short non-claim 
statutes, to facilitate settlement of decedents’ estates, which almost universally 
cannot be waived. Bogart v. Willis, 158 Md. 393, 148 Atl. 585 (1929); 
Finance Corp. of New England v. Parker, 251 Mass. 372, 146 N. E. 696 
(1925); Henderson v. Tipton, 88 Tenn. 255, 14 S. W. 380 (1889). But see 
McLaughlin v. Newton, 53 N. H. 531, 535 (1873); cf. Brown v. Greene, 181 
Mass. 109, 63 N. E. 2 (1902). Although there are no parallels to the principal 
case in the law of administration, there is an analogy in the law of trusts, 
where the disability of the trustee to buy the trust property is extended to 
his wife, but no further. In re Holly’s Estate, 211 lowa 77, 232 N. W. 807 
(1930); Hartman v. Hartle, 95 N. J. Eq. 123, 122 Atl. 615 (1923); Scottish 
American Mtge. Co. v. Clowney, 70 S. C. 229, 49 S. E. 569 (1904). If it be 
_admitted that the personal representative should have a discretionary power 
of waiver in some instances, the present arbitrary limitation, excluding the 
claims of his relatives within the prohibited degree for jurors, seems inad- 
visable, since the courts can be relied upon to scrutinize such allowances 
closely for evidence of fraud or collusion. Cf. Twiddy v. Mullen, 176 N. C. 
16, 96 S. E. 653 (1918).. 


Girts —INTER VIVOS — NEED FOR DELIVERY OF BANK Book To Co-OWNER 
or Jornt Savincs Account. — The plaintiff established a joint savings ac- 
count in the names of the defendant and himself. By agreement with the bank 
“ either or the survivor ” was entitled to withdraw the funds. A loan by the 
bank to the defendant was satisfied out of the account, and, on the defendant’s 
alleged failure to reimburse the plaintiff, the latter sued. The defendant con- 
tended that at the time of the deposit the plaintiff handed him the book and 
said it was a gift. There was evidence, on the other hand, that the plaintiff 
told him to take the money at the plaintiff's death and pay the funeral ex- 
penses. The judge charged to the effect that a gift of the deposit in a joint 
account was possible only by delivery of the bank book with intent by the 
- donor to relinquish all rights in the account. After an adverse judgment the 
defendant filed a bill of exceptions. Held, that actual or symbolic delivery 
of the bank book with donative intent was necessary to pass the deposit. Ex- 
ceptions overruled. Bedirian v. Zorian, 191 N. E. 448 (Mass. 1934). 

The court is careful to distinguish between the creation of joint rights in a 
savings deposit, for which Massachusetts requires no delivery, and the trans- 
fer of such rights from one co-owner to the other. In accordance with the 
general law of parol gifts, it is settled that the sole owner of a savings deposit 
can dispose of it by handing over the bank book, presentation of which is 
essential for withdrawal. Donovan v. Hibernia Sav. & Loan Soc., go Cal. 
App. 489, 265 Pac. 995 (1928); Ridden v. Thrall, 125 N. Y. 572, 26 N. E. 
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627 (1891). Contra: In re Grigoni’s Estate, 307 Pa. 183, 160 Atl. 706 (1932), 
(1932) 81 U. or Pa. L. Rev. 224. Litigation over joint savings accounts 
rarely involves a gift of an interest to the co-owner, being almost invariably 
between the survivor and the estate of the deceased. Such deposits have their 
chief function as a “ poor man’s will”, and the benefited party ordinarily 
defers his claim until after the death of his benefactor. Many courts, sympa- 
thetic toward the purpose of the transaction, are astute to make it effective. 
See Note (1924) 38 Harv. L. Rev. 243, 245. It is sometimes held that the 
depositor creates a joint interest by means of gift. Raftery v. Reilly, 41 R. I. 
47, 102 Atl. 711 (1918); see Note (1930) 66 A. L. R. 881. And delivery of 
the book is not required in some jurisdictions to effect the gift, if intent is 
clear. McLeod v. Hennepin County Sav. Bank, 145 Minn. 299, 176 N. W. 
987 (1920); Dunn v. Houghton, 51 Atl. 71 (N. J. Ch. 1902), (1902) 15 Harv. 
L. REv. 751. Contra: In re Gallagher’s Estate, 109 Pa. Super. 304, 167 Atl. 
476 (1933). One line of Massachusetts cases holds that the survivor’s claim 
is based on a contract with the bank. Chippendale v. North Adams Sav. 
Bank, 222 Mass. 499, 111 N. E. 371 (1916); Barnes v. Chandler, 277 Mass. 
395, 178 N. E. 735 (1931). But cf. R. H. White Co. v. Lees, 267 Mass. 112, 
166 N. E. 705 (1929). Other cases have interpreted the transaction as a gift. 
Chase v. Smith, 257 Mass. 252, 153 N. E. 452 (1926); Coolidge v. Brown, 
190 N. E. 723 (Mass. 1934). If intent is clear, delivery is not essential under 
either view. Perry v. Leveroni, 252 Mass. 390, 147 N. E. 826 (1925); 
Coolidge v. Brown, supra. As between the parties it would seem that the 
transaction must be a gift, since no consideration is shown for the establish- 
ment of the joint interest. Cf. Note (1924) 38 Harv. L. Rev. 243. But since 
the reasons for relaxing the general law of gifts do not apply to the donation 
of one co-owner’s interest to the other party, a delivery should be required. 
Further, since the possession of one joint tenant is the possession of both, 
and the opportunity for a fraudulent claim of the whole deposit is great, the 
donative intent should be established conclusively at the time of delivery. Cf. 
Bradford v. Eastman, 229 Mass. 499, 118 N. E. 879 (1918); Mechem, The 
Requirement of Delivery in Gifts of Chattels and of Choses in Action Evi- 
denced by Commercial Instruments (1927) 21 Itt. L. REv. 341, 457. 


HicHways — EASEMENT OF ABUTTING OWNER TO LOAD AND UNLOAD. — 
The plaintiff, aiding her father in moving goods into his home, stopped her 
car in front of his premises on a street where parking was prohibited by a 
police regulation under a city ordinance. While standing behind the auto- 
mobile to see whether the removal of goods was complete, she was struck by 
the defendant’s car. In a suit to recover for her injuries, evidence of the 
parking regulation was offered and rejected. From a judgment for the plain- 
tiff the defendant appealed. Held, that the exclusion was not error since 
the right of the abutting owner to use the street for loading and unloading 
was an easement which no legislation could impair without compensation. 
Judgment affirmed. Eisenmann v. Tester, 191 N. E. 839 (Ohio Ct. App. 
1934). 

"The recognition of the right to load and unload as an inviolable easement 
or quasi-easement appears unique. In a previous decision, moreover, the 
Ohio supreme court declared the right of ingress and egress to be the only 
highway rights incident to land. See Hamilton, Glendale & Cincinnati Trac- 
tion Co. v. Parish, 67 Ohio St. 181, 191, 65 N. E. ror1, 1014 (1902). But see 
Smith v. Central Power Co., 103 Ohio St. 681, 689-90, 137 N. E. 159, 162 
(1921). The abutting owner, because of his ownership, is accorded street 
tights entirely distinct from, and in addition to, his rights as a member of 
the community. See Williams v. Los Angeles Ry., 150 Cal. 592, 594, 89 Pac. 
330, 331 (1907); Dill v. Board of Education, 47 N. J. Eq. 421, 433, 20 Atl. 


| 
| 
| 
| 
| 


340 HARVARD LAW REVIEW [Vol. 48 


739, 743 (Ch. 1890). As a member of the public, he has a common right to 
use the street for traveling and the transportation of goods. See Yale v. 
New Haven, 104 Conn. 610, 616, 134 Atl. 268, 271 (1926). Incident to 
such right is the privilege of stopping to load and unload. See Haggenjos v. 
Chicago, 336 Ill. 573, 578, 168 N. E. 661, 664 (1929); Village of Wonewoc 
v. Taubert, 203 Wis. 73, 78, 233 N. W. 755, 757 (1930). Or the privilege 
to load and unload may be part of the landowner’s right of access which in- 
cludes the right to transport goods over a street to one’s land. Searcy v. 
Noll Welty Lumber Co., 295 Mo. 188, 243 S. W. 318 (1922); see Salzer v. 
Bowlus-Hackett Fruit Co., 16 Ohio N. P. (n.s.) 358, 363 (C. P. 1914). 
Whether the fee is in the municipality or the landowner, these highway rights 
are unaffected. Barney v. Keokuk, 94 U.S. 324 (1876). Further, the occu- 
pant of abutting premises has been held to possess a right temporarily to ob- 
struct the street with goods where necessary and, from the public’s standpoint, 
not unreasonable. Walker v. Smith, 199 Ala. 514, 74 So. 451 (1917); see 
3 Ditton, MunicrpaL CorporaTIons (5th ed. 1911) §§ 1168 et seq.; cf. 
Callanan v. Gilman, 107 N. Y. 360, 14 N. E. 264 (1887). To call such a 
privilege an easement does not negative the municipal control by exercise of 
police power which this court peremptorily denied. Willard Hotel Co. v. 
District of Columbia, 23 App. D. C. 272 (1904); see Salzer v. Bowlus-Hackett 
Fruit Co., supra, at 363. The power to keep streets unobstructed extends to a 
reasonable exclusion of parking within certain areas. Pugh v. City of Des 
Moines, 1765 Iowa 593, 156 N. W. 892 (1916); cf. Haggenjos v. Chicago, 
supra. But in the absence of evidence of conditions requiring an absolute 
prohibition of the privilege of an abutter to load and unload, the result of 
the present decision may be supported. Whether such prohibition would be 
possible, if necessary to secure for the public unhampered use of the highway, 
has never been decided. Cf. Haggenjos v. Chicago, supra, at 578, 168 N. E. 
at 664; Village of Wonewoc v. Taubert, supra, at 78, 233 N. W. at 757. More- 
over, the court might reasonably have held that no breach of the anti-parking 
rule resulted from stopping to unload goods. At least one court has defined 
parking to be the leaving of a car unattended, or, although attended and oc- 
cupied, the stopping for an appreciable time for the purposes of temporary 
storage, but not a stopping to load and unload passengers. Village of Wonewoc 
v. Taubert, supra. 


INHERITANCE TAXES — PROPERTY SUBJECT TO TAx: Gross EsTATE— 
MortTGAGE OBLIGATION AS CONSIDERATION FOR SURVIVOR’S INTEREST IN TEN- 
ANCY BY EntrrETY. — A husband and wife acquired properties as tenants by 
entirety, paying cash from the husband’s resources and giving mortgages for 
the balance, the wife signing as a joint primary obligor. Of the original 
$143,500 mortgage indebtedness $52,500 had been paid when the husband 
died. No evidence was introduced to indicate who made the payments. The 
Federal Estate Tax Act, § 302(e), provided for the inclusion in the gross estate 
of property held in tenancy by entirety except such part as “ originally be- 
longed ” to the surviving spouse and had never “ been received or acquired 
by the latter from the decedent for less than an adequate and full considera- 
tion in money or money’s worth”; but if some consideration, though inade- 
quate, was given “ there shall be excepted only such part of the value of such 
property as is proportionate to the consideration furnished by such other 
person.” 44 Stat. 70 (1926), 26 U. S. C. A. § ro94(e) (1928). From the 
assessed value of the property, which was considerably more than the pur- 
chase price, the taxable estate was determined substantially by deducting 
only the amount of the outstanding mortgage. The husband’s executrix, hav- 
ing paid the tax under protest, sued to recover for an alleged overpayment. 
Held, that, by virtue of the wife’s mortgage obligation, the gross estate did 
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not include such part of the property as is represented by the proportion that 
one half of the amount of the mortgage payments bears to the original pur- 
chase price. Judgment for plaintiff. Bremer v. Luff, 7 F. Supp. 148 
N. D.N. Y. 1933). 

What consideration from the survivor other than cash is comprehended by 
the exception clause of § 302(e) is an entirely new problem. Cf. Parrott v. 
Commissioner of Int. Rev., 30 F.(2d) 792 (C. C. A. gth, 1929). The present 
decision that a mortgage obligation is within the statute seems but an appli- 
cation of ordinary principles of contract law. Cf. WILLIston, CONTRACTS 
(1920) §§ 102 et seg. But cf. U. S. Treas. Reg. 68, Art. 23. But since the 
essential purpose of the statute appears to be to deal with actual consideration 
rather than formal title, attention should be given to the actual source of the 
mortgage payments and not merely to formal liability. Yet from facts ad- 
duced upon another aspect of the decision, it appears unlikely that the wife 
contributed to the payments on the mortgage. The court, however, inter- 
preted § 302(e) to refer only to the interests as of the time of the original 
purchase. Cf. U. S. Treas. Reg. 68, Art. 23. But the language of the Act 
itself does not require the present decision. If the husband made the mort- 
gage payments from his own funds, it would seem that the increase in value 
of the wife’s interest due to the reduction of the lien was really “ acquired 
from the decedent for less than an adequate and full consideration ”; indeed, 
while originally the wife’s proportionate consideration could be measured by 
the ratio of one half the original mortgage to the purchase price, now the 
ratio becomes one half the present outstanding mortgage to the purchase 
price, and to the extent of this reduction does the wife’s original interest seem 
acquired from the husband without full consideration. See 44 Star. 70 (1926), 
26 U. S. C. A. § 1094(e) (1928). Moreover, in its formula for computing 
the amount of the tax, the court seems to repudiate its own reasoning. If 
the signing of the mortgage is the significant fact, the proportion of the as- 
sessed valuation that should pass tax free would appear to be the ratio of 
one half of the original mortgage to the original purchase price. If the source 
of subsequent mortgage payments were taken into consideration, as it seems 
they should be, the proportion would be the ratio that the sum of one half 
the mortgage indebtedness at the decedent’s death plus the survivor’s con- 
tribution to the mortgage payments bears to the original purchase price. 


MunicipAL CorPORATIONS — ACTIONS — RIGHT OF TAXPAYER TO Com- 
PEL COLLECTION OF TAXES Upon ILLEGALLY EXEMPTED PrRopEeRTY. — To in- 
duce the defendant corporations to locate in the county, the county court 
passed a resolution to remit taxes on their property for ten years. Relying 
in part upon this resolution, the defendants expended large sums in erecting 
buildings and equipment. Taxes amounting to more than $500,000 were 
assessed on the properties over a three-year period, but were not collected. 
The plaintiff, a taxpayer, brought suit to collect the taxes due or to obtain 
mandamus to compel collection. From a decree dismissing the bill, the plain- 
tiff appealed. Held, that, although the taxes were legally due, the plaintiff 
was entitled to no remedy, both because he did not have sufficient interest 
and because it would be an act of bad faith for the county to collect the tax. 
Decree affirmed. State ex rel. Allen v. American Glanzstoff Corp., 72 
S. W.(2d) 775 (Tenn. 1934). 

On both grounds the decision seems to lack precedent. Without requir- 
ing any peculiar interest, the courts have often granted mandamus on the 
relation of municipal taxpayers to compel collection of taxes. State ex rel. 
Coe v. Fyler, 48 Conn. 145 (1880); Garrison v. City of Laurens, 55 S. C. 551, 
33 S. E. 577 (1899); see Cummings v. Mayor, Aldermen and Commonalty 
of Brooklyn, 11 Paige 596, 600 (N. Y. 1845); cf. Note (1928) 41 Hanrv. L. 
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REV. 775, 776, n.5. It seems clear that the property of the plaintiff, along 
with the other property in the county, will be unequally burdened with taxa- 
tion unless these taxes are collected. See Eyers Woolen Co. v. Gilsum, 84 
N. H. 1, 11, 146 Atl. 511, 516 (1929). And it is arguable that mandamus 
should issue to compel the collection even though the relief sought would not 
affect the plaintiff's tax burden. Cf. Wampler v. State ex rel. Alexander, 148 
Ind. 557, 47 N. E. 1068 (1897); People ex rel. Case v. Collins, 19 Wend. 56 
(N. Y. 1837); see HicH, ExTRAorDINARY LEGAL REMEDIES (3d ed. 1896) 
421. But cf. Bobbett v. State ex rel. Dresher, 1o Kan. 9 (1872). This seems 
the first decision to pass upon the right of an individual taxpayer to main- 
tain a direct suit against a defaulting one. But that he has sufficient interest 
for such a suit is indicated from the decisions permitting him a direct suit 
to recover municipal moneys illegally expended. Griffin v. Drennen, 145 Ala. 
128, 40 So. 1016 (1906); Wertz v. Shane, 216 Iowa 768, 249 N. W. 661 
(1933), (1934) 28 Itt. L. Rev. 1115 (action for benefit of state); see 4 
Ditton, MunicrpaL Corporations (5th ed. 1911) § 1588. Contra: Brown- 
field v. Houser, 30 Ore. 534, 49 Pac. 843 (1897); cf. Commonwealth for Use 
of Fleming County v. Plummer, 235 Ky. 506, 31 S. W.(2d) 897 (1930), 
(1931) 44 Harv. L. Rev. 994. The argument that the plaintiff’s suit should 
be dismissed because it would be a breach of good faith to force payment 
of the tax after the defendants had been promised an exemption has been 
rejected in a case factually similar to the instant one. Garrison v. City of 
Laurens, supra; cf. McTwiggan v. Hunter, 19 R. I. 265, 33 Atl. 5 (1895). 
The fact that a city has received benefits under a void contract has not 
prevented a taxpayer from recovering money paid out on the contract. 
Chippewa Bridge Co. v. City of Durand, 122 Wis. 85, 99 N. W. 603 (1904); 
Neacy v. Drew, 176 Wis. 348, 187 N. W. 218 (1922). Nevertheless, since im- 
mediate payment of this large tax would probably cripple the county’s lead- 
ing industry, a justification for the decision might be found in equity’s pos- 
sible discretion to consider the public interest in the exercise of its jurisdiction. 
Cf. Wheeler v. Standard Oil Co. of N. Y., 237 App. Div. 765, 263 N. Y. 
Supp. 272 (3d Dept. 1933), Developments in the Law— Equity: 1933 
(1934) 47 Harv. L. REv. 1174, 1198, rev’d on other grounds, 263 N. Y. 34, 
188 N. E. 148 (1933); Webster v. Morris, 129 Okla. 145, 264 Pac. 190 (1928); 
(1934) 48 Harv. L. Rev. 336. But such danger might be obviated here by 
providing that the tax should be payable in installments. 


NATIONAL INDUSTRIAL RECOvERY Act —Copes — RicHT oF INDIVIDUAL 
TO SUE FOR VIOLATION. — The employees of a shop owner who manufactured 
dresses under contract with the defendant jobbers sued for the balance due as 
wages, alleging the rates paid their employer were so inadequate that he had 
been forced to underpay them. This, they claimed, constituted a violation of 
the Code of Fair Competition for the Dress Manufacturing Industry which 
provided that the rates should be sufficient to enable the contractor to pay his 
employees a specified wage, that a jobber should be liable for any underpay- 
ment where established by a contractor, and that “ This clause shall not be 
construed as diminishing the rights of any employee to any claim for under- 
payment against the parties who caused such underpayment.” Dress Manu- 
facturing Code, Art. VII, § 1(a). The defendants answered that the plaintiffs 
were not proper parties to institute such an action and moved for judgment on 
the pleadings. Held, that violations of the Code gave private individuals no 
right to sue for their own benefit. Motion granted. Abramovitz v. Trolman, 
152 Misc. 768, 273 N. Y. Supp. 243 (Munic. Ct. 1934). 

A result opposite to that of the principal decision has been reached in one 
other case in which, however, the question of an individual’s right to sue does 
not seem to have been raised. Laux v. Smith, U. S. L. Week, July 3, 1934, at 
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967 (Ind. Munic. Ct. 1934). Recovery has been allowed underpaid employees 
under the President’s Reémployment Agreement on the theory that they were 
the beneficiaries of a contract formed between the President and their em- 
ployers. De Vries v. Mid-West Walkathon Ass’n, U. S. L. Week, Oct. 2, 
1934, at 91 (Iowa Munic. Ct. 1934); Canton v. The Palms, 273 N. Y. Supp. 
239 (City Ct. 1934); Greleck v. Amsterdam, U. S. L. Week, April 17, 1934, 
at 710 (Pa. Munic. Ct. 1934). But the Codes, being legislative and not con- 
tractual in character and binding on individual members of an industry re- 
gardless of consent, present a different problem. Relief against violations has 
almost uniformly been denied private individuals and organizations whether 
sought in the form of injunctions or damages for injury to business. Stanley v. 
Peabody Coal Co., 5 F. Supp. 612 (S. D. Ill. 1933); National Foundry Co. 
v. Alabama Pipe Co., 7 F. Supp. 821 (E. D. N. Y. 1934); Cline v. Consumers’ 
Coop. Gas & Oil Co., 152 Misc. 653, 274 N. Y. Supp. 362 (Sup. Ct. 1934). 
The ground of the decisions has usually been that, since the Code provided 
for a certain type of enforcement, private suits were not contemplated. WNa- 
tional Foundry Co. v. Alabama Pipe Co., supra; Progressive Miners of Am. 
Local Union No. 109 v. Peabody Coal Co., 7 F. Supp. 340 (E. D. Ill. 1934). 
Cases holding an individual to have no cause of action for a violation of the 
Sherman Anti-Trust Act have been relied upon because of the similarity of 
the enforcement provisions. Western Powder Mfg. Co. v. Interstate Coal Co., 
5 F. Supp. 619 (E. D. Ill. 1934); Progressive Miners of Am. Local Union 
No. 109 v. Peabody Coal Co., supra; cf. 26 Stat. 209 (1890), 15 U.S.C. A. § 4 
(1927). Other reasons for denying private actions have also been given. 
Purvis v. Bazemore, 5 F. Supp. 230 (S. D. Fla. 1933) (defendant engaged in 
intrastate commerce); Stanley v. Peabody Coal Co., supra (Code remedies 
not exhausted); National Foundry Co. v. Alabama Pipe Co., supra (multi- 
plicity of suits). But even if a violation of the Code may not be a ground 
for affirmative relief, courts have allowed it to be used as a defense. Bern- 
stein v. Retail Cleaners’ & Dyers’ Ass’n, 31 Ohio N. P. (N.s.) 433 (C. P. 
1934); cf. Rosenthal-Ettlinger Co. v. Schlossberg, 149 Misc. 210, 266 N. Y. 
Supp. 762 (Sup. Ct. 1933). Contra: Cousins Co. v. Shoe & Leather Workers’ 
Industrial Union of N.Y ., 150 Misc. 575, 268 N. Y. Supp. 547 (Sup. Ct. 1933). 


PATENTS — INFRINGEMENT — MISREPRESENTATION OF DECREE AS GROUND 
FoR VACATION THEREOF. — An interlocutory decree holding that the plaintiff’s 
patent on an automatic cigarette lighter was valid and infringed by the de- 
fendant, and granting an injunction and accounting, was affirmed by the cir- 
cuit court of appeals. The defendant was thereafter given leave to file an 
amended answer, which alleged inequitable conduct by the plaintiff in mis- 
representing to the trade the scope of the decree and prayed that the plaintiff 
be deprived of all relief. After a hearing, a decree was entered denying the 
defendant’s prayer upon the ground that bad faith on the part of the plaintiff 
had not been sufficiently shown. The defendant appealed. Held, that the 
defendant “ should have had granted the relief asked for . . . to the extent 
of denying injunctive relief as well as an accounting”, since the evidence 
shows that the plaintiff’s misuse of the decree was in bad faith. Decree re- 
versed. Art Metal Works, Inc. v. Abraham & Straus, Inc., 70 F.(2d) 641 
(C. C. A. 2d, 1934), cert. denied, Oct. 8, 1934. 

In depriving the successful plaintiff of both the injunction and accounting 
because of his misuse of the infringement decree, the court makes a novel 
application of the clean hands doctrine. Cf. Gluck v. Rynda Development 
Co., 99 N. J. Eq. 788, 797, 134 Atl. 363, 366 (Ch. 1926), aff'd, 100 N. J. Eq. 
554, 135 Atl. 917 (1927) (hands must stay clean throughout the suit). It 
seems clear that an interlocutory decree may be modified in the court’s dis- 
cretion at any time before the proceedings are finally terminated. John 
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Simmons Co. v. Grier Bros. Co., 258 U. S. 82 (1922). And vacation of such 
a decree has been threatened as an appropriate punishment for the deliberate 
misstatement of its effect. Asbestos Shingle, Slate & Sheathing Co. v. 
H.W. Johns-Manville Co., 189 Fed. 611 (C. C. S. D. N. Y. 1911); cf. De 
Forest Radio Tel. & Tel. Co. v. Radio Corp. of Am., 4 F.(2d) 134, 135 (D. 
Del. 1925); Mulhens & Kropf, Inc. v. Ferd. Muelhens, Inc., 43 F.(2d) 937, 
940-41 (C. C. A. 2d, 1930). But in what seems to be the only other case 
actually carrying out this threat, the court adopted the somewhat less severe 
measure of recalling only so much of the decree as awarded the plaintiff an 
accounting, not disturbing the injunction against further infringement. H.W. 
Peters Co., Inc. v. MacDonald, 5 F. Supp. 692 (D. Conn. 1934), rev’d on 
ground that no deliberate misstatement was shown, 72 F.(2d) 670 (C. C. A. 
2d, 1934). It has been frequently held that the misrepresentation of a decree 
will be enjoined. Rollman Mfg. Co. v. Universal Hardware Works, 238 Fed. 
568 (C. C. A. 3d, 1916); Price-Hollister Co. v. Warford Corp., 18 F.(2d) 
129 (S. D. N. Y. 1926); Gardner Sign Co. v. Claude Neon Lights, Inc., 36 
F.(2d) 827 (W. D. Pa. 1929). This is true even though the misstatements 
are innocently made. Adjusta Co. v. Alma Mfg. Co., 36 F.(2d) 105 (S. D. 
N. Y. 1929), (1930) 43 Harv. L. Rev. 959. But cf. National Metal Molding 
Co. v. Tubular Woven Fabric Co., 236 Fed. 745 (C. C. A. 1st, 1916) (injunc- 
tion to restrain inaccurate report of decree denied in absence of bad faith). 
And it is well settled that improper threats of infringement proceedings will 
likewise be restrained, although some degree of bad faith must be shown. 
Emack v. Kane, 34 Fed. 46 (C. C. N. D. Ill. 1888); Adriance, Platt & Co. v. 
National Harrow Co., 121 Fed. 827 (C. C. A. 2d, 1903); Celotex Co. v. In- 
sulite Co., 39 F.(2d) 213 (D. Minn. 1930) (bad faith necessary); Oil Con- 
servation Engineering Co. v. Brooks Engineering Co., 52 F.(2d) 783 (C. C. A. 
6th, 1931) (same), Note (1932) 10 N. C. L. Rev. 300. Where the plaintiff 
has, as here, circulated in bad faith false reports about a decree, the courts 
have also allowed the defendant an accounting for damages in the nature of a 
counterclaim. Gerosa v. Apco Mfg. Co., 299 Fed. 19 (C. C. A. 1st, 1924); 
I. P. Frink, Inc. v. Erickson, 16 F.(2d) 496 (D. Mass. 1923); cf. Alliance 
Securities Co. v. De Vilbiss Mfg. Co., 41 F.(2d) 668 (C. C. A. 6th, 1930) 
(accounting denied because plaintiff acted in good faith). And withholding 
or vacating the plaintiff’s decree is so drastic a remedy that his bad faith or 
malice should be plainly shown. De Forest Radio Tel. & Tel. Co. v. Radio 
Corp. of Am., supra. Such bad faith was expressly found in the instant case. 
It seems doubtful from the wording of the decree whether the court intended 
to deny the plaintiff all equitable relief for any future infringements by the 
defendant. But cf. (1934) 34 Cov. L. Rev. 1370. Yet his conduct might be 
held so inequitable that such action would be warranted. Cf. Ferson v. 
Armour & Co., 109 Neb. 648, 192 N. W. 125 (1923), Note (1923) 36 Harv. 
L. Rev. 1025 (loss of cause of action as punishment for contempt). 


SaLEs— CONDITIONAL SALES — TIME FOR NOTICE OF RESALE UNDER UNI- 
FORM CONDITIONAL Sates Act. — The plaintiff, a conditional vendee, de- 
faulted in his payments. The goods were retaken by his conditional vendor, 
the defendant, on Dec. 27 and resold at public auction Jan. 6. Section 18 of 
the Uniform Conditional Sales Act, in force in New York, required the seller 
to hold retaken goods for a redemption period of ten days. N. Y. Pers. Prop. 
Law (1931) $78. Section 19 provides: “If the buyer does not redeem the 
goods within ten days after the seller has retaken possession . . . the seller 
shall sell them at public auction. . . . The seller shall give to the buyer not 
less than ten days’ written notice of the sale... .” N. Y. Pers. Prop. LAw 
(1931) § 79. Section 25 provides that upon failure of the vendor to observe 
these statutory provisions the vendee may recover of the vendor one fourth 
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of all payments made. N. Y. Pers. Prop. Law (1931) § 80e. The plaintiff, 
claiming that the sale, made within 20 days of the retaking, did not comply 
with the Act, sued for statutory damages. After summary judgment entered 
for the plaintiff, the defendant was granted a reargument. Held, that the 
ten-day period between notice and resale cannot start to run during the period 
of redemption. Judgment affirmed. Uptown Trans. Corp. v. Fisk Discount 
Corp., 150 Misc. 829, 270 N. Y. Supp. 273 (Sup. Ct. 1934). 

Although the point in issue has apparently never been passed upon by a 
court of last resort, previous lower New York decisions are contrary to the 
principal case. Strickland v. Hare & Chase, Inc., 217 App. Div. 196, 216 
N. Y. Supp. 506 (4th Dept. 1926); Commercial Credit Corp. v. Goldberg, 130 
Misc. 597, 224 N. Y. Supp. 177 (Munic. Ct. 1927); see Hoar, CoNDITIONAL 
SaLes (1929) 68. The Strickland case relied upon an interpretation of a 
former conditional sales statute which provided for a 30-day redemption 


period and a 15-day notice of sale. Freeman v. Engel, 185 App. Div. 218, | 


172 N. Y. Supp. 715 (4th Dept. 1918). While a holding that both periods 
could run contemporaneously may not have been unreasonable there, the 
present decision reaches a sound result since, by giving the buyer successive 
periods for redemption and the raising of bidders for the auction, he is re- 
lieved of the burden of pursuing two inconsistent remedies during the same 
ten days. Further, one of the policies behind the Uniform Conditional Sales 
* Act is to relieve the buyer from strict common-law forfeiture. See Crowe v. 
Liquid Carbonic Co., 208 N. Y. 396, 402, 102 N. E. 573, 575 (1913). Thus, 
the redemption period cannot be waived by the vendee either before or after 
default. Crowe v. Liquid Carbonic Co., supra; Adler v. Weiss, 218 N. Y. 


295, 112 N. E. 1049 (1916). And the provisions for a public auction have ” 


heretofore been construed strictly against the vendor. Manhattan Taxi 
Service Corp. v. Checker Cab Mfg. Co., 253 N. Y. 455, 171 N. E. 705 (1930) 
(goods must be present at sale). 


STATUTES — CONSTRUCTION — VIOLATION OF FEDERAL SAFETY APPLIANCE 
Act as Basis oF Crvit Action By AuTOMOBILE Driver. — An automobile 
driven by the plaintiff was struck by the defendant’s train while the latter 
was operating with its air brakes disconnected in violation of the Federal 
Safety Appliance Act. 27 Stat. 531 (1893), 32 STAT. 943 (1903), 45 
U. S. C. A. §§ 1, 9 (1928). In an action for personal injuries brought in a 
state court, the jury was charged, in substance, that even if the plaintiff was 
guilty of contributory negligence she could recover if, after her danger be- 
came apparent, the defendant’s engineer could have avoided the injury but 
for the antecedent failure to connect the brakes as required by the Federal 
Act. A verdict and judgment for the plaintiff were affirmed by the inter- 
mediate appellate court of the state, and the Supreme Court granted certi- 
orari. Held, that the duty imposed on railroads to use power-controlled 
brakes extended to the protection of travelers at highway crossings and that 
the rule of last clear chance was to be determined by the law of the state. 
Judgment affirmed. Fairport, Painesville & Eastern R.R. v. Meredith, 292 
U.S. 589 (1934). 

This is apparently the first decision permitting anyone other than an em- 
ployee or passenger to recover for an injury resulting from a violation of the 
Federal Safety Appliance Act. At least two state courts have denied that 
the violation of this Act can be taken advantage of in a civil suit by a per- 
son not a member of these classes. Ecclesine v. Great Northern Ry., 58 
Mont. 470, 194 Pac. 143 (1920); see Seaboard Air Line Ry. v. Watson, 94 
Fla. 571, 578, 113 So. 716, 719 (1927). A similar state statute has likewise 
been said to have no effect on the rights of the general public. See Jn- 
dianapolis & Cincinnati Traction Co. v. Rogers, 79 Ind. App. 173, 177, 134 
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N. E. 669, 670 (1922); Inp. Stat. ANN. (Baldwin, 1934) §14500. On 
the other hand, the Interstate Commerce Commission’s regulations governing 
the transportation of explosives have been held to protect individual mem- 
bers of the public as well as employees and travelers. Huckleberry v. 
Missouri Pac. R. R., 324 Mo. 1025, 26 S. W.(2d) 980 (1930). And re- 
covery has been allowed for the loss of personal property resulting from the 
violation of a federal statute passed “to provide for the safety of the lives 
of passengers” on steamboats. Grey’s Ex’r v. Mobile Trade Co., 55 Ala. 
387 (1876); 14 StaT. 227 (1866). The rule ordinarily applied in cases in- 
volving penal statutes allows a civil action only if the person injured was a 
member of the class intended to be protected from the type of harm sus- 
tained. Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn. 3, 80 N. W. 
693 (1899); Gorris v. Scott, L. R. 9 Ex. 125 (1874); see Harper, Torts 
(1933) 188-89. The Court recognized that the primary purpose of the 
Safety Appliance Act was to promote the safety of railroad employees and 
passengers. See also Johnson v. Southern Pac. Co., 196 U.S. 1, 17 (1904); 
United States v. Central of Georgia Ry., 157 Fed. 893, 894 (N. D. Ala. 1907). 
But it declared that the requirements so measurably contributed to the safety 
of highway travelers that Congress could hardly have contemplated their 
inapplicability. Cf. Atchison, T. & S. F. R. R. v. Reesman, 60 Fed. 370, 373 
(C. C. A. 8th, 1894). And even if Congress did not have such persons spe- 
cifically in mind when it enacted the statute, this should not be controlling. 
See Morris, The Relation of Criminal Statutes to Tort Liability (1933) 46 
Harv. L. Rev. 453, 473-77. However, a violation of the Safety Appliance 
Act has been held to create no right of action under the laws of the United 
States. Moore v. Chesapeake & Ohio Ry., 291 U.S. 205 (1934), Note (1934) 
43 YALE L. J. 1032. But a deviation from the standard of conduct pre- 
scribed may be recognized as a proper basis for recovery under state law. 
St. Louis I. M. & S. Ry. v. Taylor, 210 U. S. 281 (1908) semble; 
Louisville & N. R. R. v. Layton, 243 U. S. 617 (1917) semble. Thus, both 
the weight to be accorded the violation and the applicable rules of law were 
properly left to the state courts. Minneapolis, St. P. & S. S. M. Ry. v. 
pa a U. S. 369 (1915); Gilvary v. Cuyahoga Valley Ry., 292 U. S. 
57 (1934). 


Trusts — POWERS AND OBLIGATIONS OF TRUSTEES— CONTRACT STIPU- 
LATING AGAINST PERSONAL LIABILITY TO THIRD Person. — The plaintiff agreed 
to erect a building for the defendant, a trustee of a Massachusetts trust. By 
the terms of the contract the trustee’s liability was limited to the amount of the 
trust property. The building was duly erected. The plaintiff then brought 
an action of tort alleging that the trustee had managed the trust property so 
negligently that nothing remained of the estate with which to make payment. 
From a judgment sustaining the defendant’s demurrer to the declaration, the 
plaintiff appealed. Held, that the declaration stated a good cause of action. 
Reversed and remanded. James Stewart & Co. v. National Shawmut Bank of 
Boston, 69 F.(2d) 694 (C. C. A. 1st, 1934). 

This is the first decision that a trustee who has stipulated against personal 
liability in a contract with a third person may, nevertheless, be held liable 
to that person for negligence in managing the trust estate. That the trustee 
can effectively negative personal liability on the contract by such a stipula- 
tion is well settled. Adams v. Swig, 234 Mass. 584, 125 N. E. 857 (1920); 
see Scott, Liabilities Incurred in the Administration of Trusts (1915) 28 HARv. 
L. REv. 725, 739; RESTATEMENT, Trusts (Tent. Draft No. 4, 1933) § 255. — 
Where there is such a limiting provision, the normal remedy of the third person 
is to reach the trust property by a proceeding in equity. Jessup v. Smith, 223 
N. Y. 203, 119 N. E. 403 (1918); RESTATEMENT, Trusts § 263. But 
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the present plaintiff cannot avail himself of that remedy because no trust 
property remains. Moreover, he cannot recover in equity from the bene- 
ficiaries through the trustee’s right to exoneration or reimbursement, since 
the trustee was negligent in the administration of the trust. Hilton’s Adminis- 
tratrix v. Potter-Matlock Trust Co., 230 Ky. 401, 19 S. W.(2d) 1088 (1929); 
In re Trusteeship under the Last Will of Julia A. Rosenfeldt, 185 Minn. 425, 
241 N. W. 573 (1932). The exact basis of the trustee’s liability was not 
expressed in the principal case. The plaintiff alleged that he had relied upon 
the duty owed by the trustee to the cestui to manage carefully the trust res. 
Record 3, James Stewart & Co. v. National Shawmut Bank of Boston, supra. 
Apparently pursuant to this theory the court, inter alia, discussed Glanzer v. 
Shepard, 233 N. Y. 236, 135 N. E. 275 (1922). But the plaintiff’s brief was 
largely based upon the general tort principle that one is liable for failing to 
use due care in his actions if he knows that he is in such a situation that his © 
failure will cause harm to another. Brief for Plaintiff 4, 5, James Stewart & 
Co. v. National Shawmut Bank of Boston, supra. A third possible ground 
would be that due care is an implied term of the contract. But this theory 
would require that the plaintiff bring his action in contract. Cf. Dustin v. 
Curtis, 74 N. H. 266, 67 Atl. 220 (1907). The result reached seems in accord 
with the doctrine that if the trustee exceeds his authority in making a con- 
tract, the contracting party can recover from him personally regardless of the 
clause of exemption from personal liability. Joseph H. Tuttle v. First Nat. 
Bank of Greenfield, 187 Mass. 533, 73 N. E. 560 (1905); see RESTATEMENT, 
Trusts § 255. Moreover, the holding is a sound corollary to the trustee’s 
right to contract out of liability. 


TrusTS — POWERS AND OBLIGATIONS OF TRUSTEES — FAILURE TO DIVERSIFY 
WHERE PROPER INVESTMENTS DECREASED IN VALUE. — By will a testator 
directed that the shares of common stock of an established business corpora- 
tion which he had deposited with a bank should “ become a permanent trust 
fund ” for the benefit of the claimant and four other charities. The claimant 
was to receive the income from one fourth of the fund, but in no instance 
from less than $500,000. The will was probated in Jan., 1931. On May 22, 
1931, the executors, including the depositary bank, indorsed the stock to the 
bank as trustee, which allocated as the claimant’s interest shares worth 
$500,000, a sum above the one quarter designated. In proceedings by the 
bank for instructions the claimant contended either that no definitive appro- 
priation had been made and that more shares would now have to be allotted, 
as their value had fallen, or that, if the trust had been set up, the bank should 
have diversified the investments, and therefore should be liable for the loss. 
From decrees rejecting the demands, the claimant appealed. Held, that the 
trust had been established in 1931 and that the failure to diversify violated no 
duty and caused no damage. Decrees affirmed. First Nat. Bank of Boston 
v. Truesdale Hospital, 192 N. E. 150 (Mass. 1934). 

The conclusion of the court that a final allotment had been made is ques- 
tionable in view of the prior decisions requiring a strict accounting on the 
part of an executor to transform his position to that of a trustee, and in view 
of evidence that the settlement was “ tentative”. White v. Ditson, 140 Mass. 
351, 4 N. E. 606 (1885); Sheffield v. Parker, 158 Mass. 330, 33 N. E. 501 
(1893). And if the bank assumed the duties under the trust it is difficult 
to justify an exception from the requirement of diversification to minimize 
the risk of large losses. Dickinson, Appellant, 152 Mass. 184, 25 N. E. 99 
(1890); Davis, Appellant, 183 Mass. 499, 67 N. E. 604 (1903). Nor does 
the fact that Massachusetts permits investment in stock of private corpora- 
tions relieve the trustee from using such prudence. Dickinson, Appellant, 
supra; see Harvard College v. Amory, 9 Pick. 446, 461 (Mass. 1830). This 
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rule has been relaxed if there is an explicit direction to retain the original 
investment, at least where the fund is not jeopardized. Mass. Gen. Laws 
(1932) c. 203, § 19; Old Colony Trust Co. v. Shaw, 261 Mass. 158, 158 N. E. 
530 (1927). But cf. Davis, Appellant, supra. Contra: Johns v. Herbert, 
2 App. D. C. 485 (1894); Tuttle v. Gilmore, 36 N. J. Eq. 617 (1883); see 
Scott, Deviation from the Terms of a Trust (1931) 44 Harv. L, REv. 1025, | 
1046. But no such explicit direction seems to be found in the present case. 
Doubtful, too, is the reasoning of the court that no damage was sustained be- 
cause there was evidence that the retained stock had declined less than most 
other investment stocks. The court apparently disregarded the fact that 
other kinds of investments, such as bonds, private and governmental, real 
estate within the state, and first mortgages, the value of which may not have 
fallen proportionately, were equally proper. See Robinson and Robinson, 
Trustee’s Investments in Massachusetts (1934) 14 B. U. L. Rev. 88. But 
even if the decline in value of properly diversified investments were less, the 
measure of injury is not settled. Although seemingly an unwarranted exten- 
sion of exemplary damages, one court has held a trustee liable for the entire 
decrease in value of the investment where he failed to diversify. In re Salmon, 
42 Ch. D. 351 (1889); cf. In re Arguello, 97 Cal. 196, 31 Pac. 937 (1893) 
(investment by trustee in own name). Likewise, the surcharge should not be 
the difference between the present value and the highest price obtainable for 
the stocks during the three-year period. In re Hamersley’s Estate, 180 N. Y. 
Supp. 887 (Surr. Ct. 1920). An average obtained from a stock index would 
seem incorrect because not limited to proper stocks and not inclusive of other 
proper investments. A satisfactory solution would seem possible only if the 
mean decrease or increase of all permissible investments could be ascertained 
and the difference computed. Cf. RESTATEMENT, Trusts (Tent. Draft No. 3, 
1932) §§ 202, 203(3), (Tent. Draft No. 4, 1933) § 220, comment A. 


BOOK REVIEWS 


Security SPECULATION. By John T. Flynn.t New York: Harcourt, Brace 
& Co. 1934. Pp. xii, 332. $3.00. 


While made timely by the resurgent popularity of the subject, Mr. Flynn’s 
examination of security speculation needs no such apology in view of the 
interest which this kind of speculation has long held for students of finance 
and general economics. The interest has been heightened, of course, by the 
increasingly important part it is playing in our complex economy. On the 
other hand, it is scarcely “ incredible” ? that so little has been done in this 
field where a multitude of variables is to be comprehended and dependable 
data on which to found conclusions are practically nonexistent. Those con- 
ditions, deterring many able students, have left the field largely to the con- 
tending forces of the muck-rakers and what the author terms the Exchange 
“ apologists ”’,? with many a sincere but ill-equipped reformer making partial 
attack on some isolated segment. It is high time, as Mr. Flynn implies, that 
this problem receive the attention of a “ first rate economist”. While an 


1 Author of InvestMENT Trusts GoNE Wronc! (1930), Gop’s Goip (1932), and 
of many articles in periodicals. 
2P.v. 3 Pp. 4, 168, 195, 221, 270. 4P.v. 
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economist may do much toward resolving present arguments — and in this 
area the author makes no inconsiderable beginning — really constructive work 
cannot proceed far in the absence of necessary materials.> Since it probably 
lies within the power of the Securities and Exchange Commission to make 
available a great part of these,* we may now entertain hope of real progress, 
though the statistical problems and costs involved in such an undertaking are 
not to be underestimated. 

In the light of these difficulties Mr. Flynn displays commendable courage 
in the breadth ef his inquiry, upon which he has placed only three limitations. 
The first is a restriction to economic grounds. The second is that his discus- 
sion is confined to speculation in securities (as opposed, for example, to specu- 
lation in various commodities), thus avoiding fallacies of false analogy which 
have crept into many studies of speculation as a whole, where “ speculation ” 
is apt to assume different meanings as the objects vary. The third limitation 
is not so obvious. While he defines security speculation as “an operation 
in which one buys or sells securities with the design to make a profit out of 
the changes in the market price of such securities ”,” this is modified by his 
conception of securities as being pawns in a game quite distinct from the 
issuers of the securities. In other words, he would distinguish speculation in 
securities from speculation in business through securities,’ much as one might 
attempt to separate speculation in deeds from speculation in land. Although 
this abstraction may be a useful analytical tool if wisely handled, it has two 
unfortunate aspects. Its introduction in a book addressed to laymen is apt 
to result in popular misconception of the scope of the conclusions. And asa 
practical test for sorting transactions it leads almost inevitably to false di- 
chotomy.® Of course, if it was the author’s aim to attack speculation, one can 


5 The cautious hope of a “ first rate economist ” may be perceived in the fol- 
lowing statement by Alfred Marshall: “ A remedy is not easy, and may never be 
perfect. Hasty attempts to control speculation by simple enactments have in- 
variably proved either futile or mischievous: but this is one of those matters in 
which the rapidly increasing force of economic studies may be expected to render 
great service to the world in the course of this century.” MARSHALL, PRINCIPLES 
or Economics (1920) 719. 

6 See §17(a) of the Securities Exchange Act, 48 Srat. 897, 15 U. S. C. A. 
§ 78q(a) (1934). 

7 P. 4. (At a later point [p. 105] the author substitutés for “ changes” the 
word “ fluctuations ”, which may have a somewhat narrower connotation.) It is 
made clear that by “‘ changes ” the author means changes in price in the same market, 
not a difference in price between two markets, as between a wholesale and a retail 
market (pp. 7-8). This point is well taken in refutation of some of the analogies 
which have been drawn, but, though he comes near it at one place (pp. 242-43), 
the author fails to make this same distinction in the securities markets where a class 
of transactions (such, for example, as many of the trades of specialists and floor 
— or the London jobbers) may more nearly approximate the latter than the 

ormer. 

8 Pp. 9-11, 91, 127-128. 

® This would follow from the mixed motives (note that the test imposed by the 
main definition is made subjective through the word “ design”) which are opera- 
tive in a large proportion of security transactions. It appears probable that the 
author has fallen into this fallacy, as, for example, when he says in his concluding 
section: “ Our problem is whether or not speculation is to be permitted to continue 
as the employer of ninety per cent of the energies, funds and mechanisms of such 
exchanges.” (P. 261.) He gives no proof of this percentage, but it seems that so 
high a percentage must include other sorts of speculation than the sort he has 
defined, and yet one must assume that he is attempting to be consistent in the use 
of terminology. 
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well understand why the label “ security speculation ” was applied to a straw 
man that could easily be knocked over.!° 

An attack on unintelligent speculation might not be as novel 1 or so arrest- 
ing as one on security speculation, with its broader implications, but the 
author would be on firmer ground. To shift the attack like this would focus 
attention upon the fundamental trouble and also allow reconciliation of the 
classic notion of speculation with what Mr. Flynn finds actually to be taking 
place in the market. If the bulk of unintelligent speculation could be elimi- 
nated, there would be removed not only a great and immediate unstabilizing 
force but also that sort of intelligent speculation where the intelligence con- 
sists in forecasting or preying upon the unintelligent speculative element. 
This suggestion does not carry the implication that, if amateurism cannot be 
dealt with directly, the facilitating mechanisms should not be abolished when- 
ever it is proved that the evils outweigh the good. 

Mr. Flynn’s really important contributions are to be found in that section 12 
of his book where he analyzes with refreshing realism the various market 
devices and practices and raises quite proper questions as to the validity of 
numerous supporting arguments whose chief foundation has been their re- 
peated assertion.1* Stimulating as this part of his book may be, it might 
have attained real excellence had the author been more intent upon analysis 
than attack. His advocacy carries him to such lengths, both in argument 14 
and presentation,!® as to discredit the able portions of his work. The result is 


10 Presumably the author was forced to modify his main definition so as to 
eliminate the intelligent speculator whose intelligence consists in forecasting eco- 
nomic conditions (rather than primarily forecasting or leading the actions of un- 
intelligent speculators). The economic justification for the speculator has assumed 
intelligent speculation. The author gives a very one-sided picture of such a specu- 
lator’s operations, or classes him as an “investor” (p. 128). 

11 See, e.g., Brace, THE VALUE OF ORGANIZED SPECULATION (1913) 147-51. 

12 Part II, Economic Functions of Speculation. 

18 The author misses few opportunities for calling attention to assertive argu- 
ment (for examples, see pp. 135, 220); but it is not surprising, since so little data 
are available, that he also finds this argumentative technique convenient. He 
asserts, for example: that financing is impeded by speculation (p. 124); what is 
an “ equitable ” limit to a stockholder’s return (p. 166); and that there is no rea- 
son for ready marketability of investments (p. 206), without examining all the 
arguments which may be advanced. 

14 Perhaps one of the most amazing of these excursions occurs in his discussion 
of security valuation (pp. 165-67). After stating that stocks may be valued either 
on the basis of capital contributed or on earning power, and that the latter may 
be divided into current and future earning power, he says, “ The method of pricing 
stocks, therefore [referring to an instance of obvious overcapitalization of future 
earnings], on future earning power leads to the gravest losses. It cannot be de- 
fended on good business principles. It reduces all business to a mere gamble. .. . 
An institution which brings business to this level cannot be defended on either 
economic or social grounds.” Another example may be cited where (on pp. 139 
and 144) he confus.: transfers with abstractions from the national income and 
fails to recognize that such income may arise out of trading profits. 

15 For example, when discussing “ manipulation ” (pp. 168-215), he names five 
sorts and then makes an undiluted attack on four of them without discussing the 
fifth, for which something good clearly might be said; he presents a table (p. 26) 
stopping with the year 1930 which might give a slightly different impression if 
carried through 1933; he chooses the words “ a high level” (p. 37) instead of “ the 
public offering price’, apparently to cast an innuendo which he has not supported 
as a generalization; he colors otherwise pure description with such phraseology as 
“ other expenses which brokers manage to invoke” (p. 53); and when he takes a 
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to leave the reader still seeking that impartial appraisal which will clarify 
the vital issues and indicate the pertinent lines for future inquiry. 

In the concluding section, on “ remedies ”, the author discusses both past 
attempts at regulation and our current legislation. He ably provides one 
point of view respecting the former, but it cannot be said that he has pre- 
sented a well-rounded historical interpretation. The principal feature of the 
latter discussion is his criticism of the administrative flexibility of the Securi- 
ties Exchange Act for which he would substitute immediate, drastic, and rigid 
prohibitions.1*° This is somewhat surprising in view of the admission that 
facts are yet wanting on which to base sound opinion.17 No fair critic, even 
though agreeing with many of the conclusions, could say that Mr. Flynn had 
proved his case or comprehended all the variables which might be affected in 
1934 by the proposed “ remedies”. Under these circumstances the discretion 
entrusted to the Securities and Exchange Commission and the Federal Reserve 
Board appears much the better solution. A wise use of their powers will un- 
doubtedly lead them to give this subject deep and impartial study to be fol- 
lowed by tests of indicated “ remedies ” through cautious?* and intelligent 
experimentation. 

GeorcE E. BATEs.* 


Les GRANDS ARRETS DE LA JURISPRUDENCE Civite. Supplément au Cours 
ELEMENTAIRE DE Droit Crvit Frangais by d’Ambroise Colin and Henri 
Capitant (3 vols. 1931-32). By Henri Capitant.1 Paris: Librairie 
Dalloz. 1934. Pp. xxiii, 571. 60 fr. 

For the legal scholar of continental Europe, a casebook as a source of study 


is something nearly as new as would be a code for the student of the com- 
mon law.? Until a very recent time decisions had little weight in civil law 


census of bank participation in “pools” (pp. 209-10) he includes in his statistics 
even participants in distributing groups. By itself, each such instance is of exceed- 
ingly minor importance, but their cumulative effect colors the whole book. The 
space devoted to concrete illustrations, furthermore, gives an impression of docu- 
mentation which may mislead the unwary as to the extent to which major con- 
clusions are supported. 

16 Specifically, he recommends that government of exchanges be taken out of 
the sole control of brokers (p. 279), that specialists, floor traders, and inactive 
memberships be abolished (pp. 279-80), that exchange trading be limited to brokers 
acting for others (p. 280), that brokers should be prohibited from sending out 
market information or rendering investment counsel service (p. 283), and that 
there should be prohibitions against “ options” (p. 284), pegging (p. 287), margin 
trading (p. 291), and possibly short selling (pp. 289-91). A federal incorporation 
statute is a related “remedy ” (pp. 297-98). 

17 Pp. v-vi. 

18 Wisdom would permit of no other course, since applied economics still must 
deal with so many unknown and unmeasurable factors. 

* Associate Professor of Investment Banking, Harvard Graduate School of 
Business Administration; Visiting Sterling Lecturer, Yale University School of Law. 


1 Professor of Law, University of Paris. 

? As a prior attempt in Continental Europe, there should be mentioned the 
publication i in Holland, by Mr. H. R. Hoeting and some collaborators, of a whole 
series of selected leading cases tending to cover all the essential branches of the 
Dutch law, but which are made chiefly for practitioners. See, for more informa- 
tion on this collection, Lambert and Wasserman, The Case Method in Canada and 
the Possibilities of Its Adaptation te the Civil Law (1929) 39 Yate L. J. 1, 16. In 
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and not much attention was given to their study. Les Grands Arréts de la 
Jurisprudence Civile represents, indeed, a new era in the’ judicial methods and 
in the methods of law teaching on the Continent. It is, therefore, a pleasure 
for the reviewer, a former student of the author, to attract the attention of 
the Review’s readers to such a contribution, and all the more so since it is 
the work of one of the most outstanding present-day jurists of France. 

This casebook had its origin in a previous work in which Professor Capitant 
took part, a collection of problem cases published by a group of professors 
of law. But such a type of book, although it still remains the common 
method in German law teaching, was open to the criticism * that it did not 
reproduce the text of the decision and thereby deprived the student of one 
of the principal benefits of case study, the training in boiling down a com- 
plex situation to a simple statement of the relevant facts. In the present 
book that mistake was not repeated; the texts of the decisions are reproduced, 
preceded by a summary of facts and followed by a note of authoritative 
material. This makes the work resemble the new type of American casebooks 
consisting of both cases and other materials, with the difference that it only 
includes leading cases of the Court of Cassation. The scope treated is very 
nearly the same as that covered in the earlier volume, namely, the whole 
of the three-year course of Droit Civil.5 In order to understand and appreci- 
ate what contribution this work of Professor Capitant makes in France both 
to the judicial technique and to the methods of law teaching, it is necessary 
to recall briefly the evolution through which they have gone. 

In most countries there has been an evolution of the juridical technique 
towards making the law less strict and abstract, and more closely connected 
with the social sciences and life itself. During the nineteenth century, law 
was viewed in France as a sort of isolated and self-sufficient science, com- 
posed of a body of abstract rules. The codes were considered as covering 
the whole law; decisions and legal writings had no other réle than declaring 
law, without future authority in themselves. This appears clearly from the 
reading of Article Eight of the Prussian Civil Code of 1791: “ There shall 
not be given any regard to the opinions of teachers of law or to previous 
pronouncements of courts.” Similarly in the French Civil Code is to be 
found a provision that no binding effect is recognized in the court’s decisions.® 


Germany can be mentioned the book of Dr. D. Loewenwarter, LEHRKOMMENTAR 
zUM BUGERLICHEN GESETZBUCH (1928), which is both a commentary upon the code 
and a collection of cases to show the law in action. 

‘8 Espices CHOISIES EMPRUNTEES A LA JURISPRUDENCE (1st ed. 1924, 2d ed. 
1927). 

# See Wigmore, The Case-Study System in Continental Law Schools (1931) 
25 Ix. L. REv. 579, 591. 

5 The materials are classified in three parts corresponding to each of the three 
years. Part I includes: Book 1, Persons (marriage, divorce, separation, filiation) ; 
Book 2, Property (ownership and possession, usufruct, and servitudes). Part II 
includes: Book 1, General Theory of Obligations (sources, effects, extinction, 
proof) ; Book 2, Specific Obligations (sale, lease, labor contract, insurance contract, 
mandate); Book 3, Suretyship (personal and real). Part III includes: Book 1, 
Matrimonial Systems (marriage contract and dowry, community property, and 
other systems) ; Book 2, Succession by Intestacy (devolution, transmission, liquida- 
tion and partition) ; Book 3, Voluntary Transfers of Property (gifts, wills). 

6 Article 5: “ Judges are forbidden to pass upon the causes submitted to them 
by way of general disposition or so as to formulate a rule.” Translation from 
Pounp, READINGS IN THE RoMAN LAw AND THE Civit LAw AND Mopern Copes AS 
DEVELOPMENTS THEREOF (Part I, 1914) 12. 
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At the end of the nineteenth century, with the growing instability of the 
economic and social world, such a situation could no longer satisfy the idea 
of justice. More flexibility was needed. The interests of business were be- 
coming more and more pressing. Geny was accurately representing the feel- 
ing of many writers of his time when commenting that: “ The positive legal 
order of a given country is never entirely satisfied with the dispositions of its 
written laws . . . human relationships are too numerous, too complex, too 
changeable to find a sufficient settlement in a few formulas. . . .”7 

The codes, moreover, were appearing more and more to have numerous 
gaps and insufficiencies. The work of complementing them was first per- 
formed by the legal writers. In France legal writings have had more author- 
ity than in any other country; the French mind has long inclined towards 
systematic and rational constructions. In the conflict of laws this is par- 
ticularly striking. Pillet writes, for example: “ A good general theory is an 
essential starting point in the absence of which no serious progress can be 
expected. . . .”®8 Treatises had acquired at the end of the nineteenth cen- 
tury a great persuasive authority, whereas the decisions of courts remained 
with very little binding effect. But the failures of the systematic attempts 
were not long to be discovered, and the authority of legal writers shared their 
lessened prestige somewhat, while a correspondingly growing importance was 
given to the judge-made law. The judge interpreting the code today is no 
longer the mouthpiece of the legislature of the past; he must go beyond and 
interpret the provisions, not in the light of the time of the code but in the 
light of the present. His function is raised to a higher level than that of a 
purely executive body, for he is called upon to collaborate with the legisla- 
ture to complete the law. This is well settled by Clause Two of Article One of 
the Swiss Civil Code of 1907: “ Where no provision is applicable, the judge 
shall decide according to the existing customary law and, in default thereof, 
according to the rules which he would lay down if he had himself to act as 
legislator.” 


The extension of the function of the judge was to result in increasing the 


authority and binding effect of the decisions. In Clause Three of Article One 
of the Swiss Civil Code, one finds laid down the principle that judges “ must 
be guided by approved legal doctrine, judicial tradition and other tradition.” 
Thus, in the twentieth century case law is treated on the same footing as ap- 
proved doctrine, namely, as a complementary source of the law, expressly 
established in the modern codes. Although no direct effect is given to previ- 
ous decisions in theory, precedents exercise their influence, because, as Gray 
writes: “The weight attached to precedent in every department of life is 
closely connected with the force of habit, and has its root deep in human 
nature.” ® This is particularly noticeable in the case of “ jurisprudence con- 
stante”’; a certain force is recognized in a line of cases, which if not theo- 
retically binding will be viewed from the practical standpoint as having very 
nearly that effect. This is a result of the fact that a rule which has long been 


7 2 Geny, METHODE D’INTERPRETATION ET SouRCES EN Drorr PositiF (2d ed. 
1919) 404 (translated by the reviewer). 
8 Pillet, Etude sur les Sources du Droit International Privé (1891) 18 JouURNAL 
pu Drorr INTERNATIONAL Privé 5, 9-10 (translated by the reviewer). 
® Gray, Judicial Precedents.— A Short Study in rr Jurisprudence 
(1895) 9 Harv. L. REv. 27. 
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followed as a rule creates the feeling that it is morally right,1° and also be- 
cause businesses adapt their dealings and transactions to such a line of decision. 
There is the recognition of a certain practice which is well established and 
must be followed, with the result that a greater effect is given to the judge- 
made law than was accorded it in the nineteenth century era with its idea 
of strict law and self-sufficiency of the code. 

The shifting of the French and, more generally, of the Continental law 14 
today towards giving a greater weight and effect to judge-made law and less 
to legal writings appears all the more striking if compared with an opposite 
movement in the common law. In both the civil and the common law, the 
trend is towards making the law more flexible and capable of a better adapta- 
tion to economic and social transformations. In civil law, this is realized by 
recognizing, besides the code, a secondary source of law, namely, the judge- 
made law, with the result that the determination of judicial decisions often 
goes beyond the code. In the common law, on the contrary, there is a tend- 
ency of less strict adherence to case precedents in applying the law to new 
situations and also in discarding principles developed at an earlier time and 
under different conditions of the life of the people. The rule of stare decisis 
is being infringed upon with much less reluctance than in the past. The com- 
mon law, with many movements for change and readaptation, is ceasing to be 
regarded as of an arbitrary nature, and there is an effort to systematize in 
principles and to employ a more elastic juridical technique. Civil law and 
common law both tend to go beyond the strict law, not by reaching over to 
morals such as was done in the seventeenth and eighteenth centuries, but 
through recognition and use of the social sciences and through a rationaliza- 
tion upon existing conditions. 

Methods of law teaching are closely connected with, and even dependent 
upon, the judicial technique. To the narrow nineteenth century conception 
of strict law, corresponded, in the law schools of the period, the method of 
mere commentary on the code from beginning to end. No decisions were 
studied. Although such a method is still largely used in the Province of Que- 
bec, which adopted the French Civil Code of 1804, it was rightly criticized as 
being dry and abstract. Legal studies at the end of the nineteenth century 
had as a result fallen into certain disfavor; the teaching of economics in the 
law schools of France since 1896 is, in an important part, due to a reaction 
against such a situation.1* It is also due to the widening idea of the object of 
legal study, having for its purpose not only preparation for the legal profes- 
sion, but also the giving of a wide, liberal culture. 

The most important change in the teaching of law on the Continent is prob- 
ably the greater place given to consideration of cases. To get a good picture 
of the present law, a study merely of the code is no longer sufficient; it must be 
completed by the study of cases.1* Certain legal theories have grown entirely 


10 

11 A good example is the provision of the German Judicature Act of 1877, 
$137, by which every Chamber of the Reichsgericht which intends to overrule a 
principle laid down by another division of the Reichsgericht must bring the ques- 
tion before the United Chamber. The purpose of this provision is to give more 
stability to the law. 

12 In Germany the combination of law and economics in the same curriculum 
had been in existence for more than a century. 

13 See Déak, The Place of the “ Case” in the Common Law and the Civil Law 
(1934) 8 TuLANE L. REV. 337, 342. 
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outside of written law and are the result of judge-made law or of legal doc- 
trine.1* Besides, even when there is properly no gap in the code, it is still 
necessary to study the application of the law, which may be diversely inter- 
preted. Without the use of case study, an inaccurate result might be ob- 
tained because different countries have reached different results upon the same 
code provision.1> An understanding of the code must come from the way it 
is used, and this is learned through cases. In law teaching, there is a further 
reason for the use of case material — the growing feeling that the reading of 
cases has a virtue of its own comparable with the benefits to be found in a 
reading of the code.*® 

The consequences of this movement are striking. Legal treatises give a 
greater place to analysis of the evolution of the judge-made law. They are 
no longer, as in the nineteenth century, exclusively a study of abstract law. 
The subjects of doctors’ theses have been in the past oftentimes the study and 
discussion of some legal theory; they are now increasingly analyses of judicial 
decisions.17 One of the greatest results is probably the organization since 
1881, complementing the courses, of meetings with not more than thirty stu- 
dents held once a week in each field under the direction of professors of the 
law faculties. These Conférences devote special attention to case study 
which, for lack of time, is taken up only casually in the courses. Professor 
Capitant thinks, and his comment seems sound, that these meetings ought 
to have the form of general discussion, in which all the members of the 
class take an active part, in preference to the commonly used form of ex- 
changes of questions and answers or the reading of reports, which benefit only 
a limited number.!® There is, therefore, the possibility of a partial applica- 
tion of the case system in the French law schools, but only as a subsidiary 
method, in these complementary discussions. These do not in any way 
diminish the importance of the courses, for which lectures remain the best 
method under the French system, the basis of the instruction being the search- 
ing for the reason and historical origin of the enacted texts.1® 

A comparison of methods of teaching the American and French law would 
lead us to the same conclusion as the comparison of their juridical technique, 
namely, a great difference at the outset, but also a clear tendency towards 
similarity resulting from the same movement to make law more concrete. 
In the civil law this directs attention to the study of cases as they represent 
the law in action. In the common law, cases are studied, not to discover 
their precise application to particular facts with the idea of being able always 
to produce a case in point to solve a new controversy, but rather to discover 
the controlling fundamental conceptions of the law, to test precedents, so as 


14 E.g., one may mention among others these problems in French law: abuse 
of right, liability without fault, and the system of the astreintes. 

15 Between the Belgian and the French law, for example, it is especially in- 
teresting to notice how similar legal principles of the code have received different 
applications yA the courts of the respective countries. 


16 See p 
17 In his little book entitled Comment 1 Faut Farre sA THESE DE DocTORAT 


EN Droir (1928) 21, Professor Capitant recommends as subjects of theses studies 


of case law. 
18 See the foreword by Professor Capitant to Espzces Cuorsres EMPRUNTEES 


A LA JURISPRUDENCE (translated in Wigmore, supra note 4, at 585-86). 
19 Td. at 582-83. 
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to produce an “ adequate supply of justice adapted to the needs of the com- 
munity which it serves.” 2° 

Great changes are needed in France, both in the judicial methods and in 
the teaching of law. Many have already been made; this book comes in 
time to indicate those which must still take place. It confirms and establishes 
openly the new situation of the legal writings and of the courts, the writers no 
longer above the decisions, but at the service of the judge-made law, studying 
and guiding the courts. It gives evidence of an era of fruitful collaboration 
of theory and practice. There is, however, a danger which Professor Capitant 
has perfectly well foreseen, the gliding towards some form of stare decisis, the 
- decisions of courts. gaining a weight incompatible with the theory of the su- 
Z premacy of the code. The remedy is the critical rdle of the legal writer who 
“must not only read the decisions but criticize if he thinks that the solution 
4 is not sound.” 22 
Professor Capitant is to be congratulated for his courageous initiative in 
pointing out the value of the case method of teaching in the continental sys- 


7 tem, to bring it in harmony with the shift of emphasis towards the case law 
| q in the juridical method. It is believed that this excellent beginning in the 
i field of Droit Civil will be extended into other subjects of the continental law. 


JEAN BARBEY.* 


i OnE THOUSAND JUVENILE DELINQUENTS. By Sheldon Glueck and Eleanor 
gl T. Glueck.1_ Cambridge: University Press. 1934. Pp. xxix, 341. $3.50. 


q A careful reading of this book has called forth in me feelings both of ad- 
4 miration for the thoroughness of the work it describes and of envy that nothing 
of the same nature has been done in England. To some extent the ground has 
q been covered by Professor Cyril Burt in his book The Young Delinquent,? 
y but his opportunities for studying the problem were far more restricted than 
Ft those of the Harvard Crime Survey. The authors in this volume give the 
| results of their analysis of the delinquency and criminality of a thousand 
boys after they were dealt with by the courts of Massachusetts. Each of 
these thousand delinquents had been “sent by the Boston Juvenile Court 
for examination by its clinical adjunct, the Judge Baker Foundation.” ® 
I especially admire the attitude of healthy and stimulating scepticism that 
appears in the book. My own experience as a magistrate, and in other social 
work before I became a magistrate, makes me agree with the authors in 
questioning why we should assume that a large part of delinquency and 
criminality can be cured at all with the methods at present available. Very 
q few, even among those whose daily work brings them into touch with the 
practical problems, have the honesty to face this question. I fully agree 
that such doubts in no way prompt the view that juvenile clinics and courts 


20 Gardner, An Inquiry Into the Principles of the Law of Contracts (1932) 46 
a Harv. L. REv. 1, 42. 
21 P. vii (translated by the reviewer). 


ty * Member of the Paris Bar. 
a 1 Authors of Frve Hunprep CRIMINAL Comms (1930) ; Five Hunprep DeELIn- 
q QUENT WoMEN (1934). 8 P. xv. 


2 (1925). 4 Pp. 234, 283-84. 
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should be abolished,® but the work of both must be all the better if those 
responsible for them approach their work in an attitude of realism and not of 
sentimentality. Under present conditions there will always be many cases — 
happily a comparatively small minority — where no “ reorientation of a per- 
sonality, substitution of wholesome for morbid attitudes and habits ” ® can be 
achieved. 

My only substantial criticism of the book is that the authors do not ap- 
pear to me to realize fully the eugenic aspect of the problem. They recognize 
how early in childhood delinquent tendencies appear and that “ this important 
clue . . . cannot be left to the mercies of ordinary laymen or even judges ”’.” 
But their alternative is to entrust control to “ specialists in human motiva- 
tion and behavior ”.® Without in any way undervaluing such specialists — 
and in my work I call upon them for aid as often as I can —I believe that 
fundamentally the specialists in eugenics can help most. I agree fully with 
the view that “ the delinquent child should be treated the same as the neg- 
lected or dependent one ”,® but we must go further back and inquire why 
so many of such children are born.1° Dr. Sheldon and Mrs. Eleanor Glueck 
“are aware of the limits of effective action laid down by the more funda- 
mental socio-economic and biologic factors ”,11 but I fail to see that they 
‘realize the importance of taking all possible steps to prevent births in con- 
ditions which are likely to lead to early delinquency. 

Stress is rightly laid upon the importance of economic conditions 1? and 
upon the moral and spiritual conditions of the homes,!* and to some extent 
the authors are wisely realist here.1* But, vastly important as these factors 
are, conditions at conception and birth must also be taken into account. The 
high proportion of delinquents that come from large families?5 is of the 
greatest importance, as is also the fact that “in but 38 cases was our juve- 
nile delinquent an only child”’.1® I fully agree that an only child runs risks, 
but an only child well cared for is far more likely to thrive in health and 
morals than is one of an over-large family. The figures given as to Roman 
Catholics are very disturbing in this connection.” 

The handling of the problem of recidivism by the authors is excellent.1® 
But the statement that “the length of the treatment period has on the 
whole surprisingly little effect on post-treatment recidivism ”1® is difficult 
to accept. The probation officers with whom I work all believe that the 
length of the probation period is of great importance. I know of no statistics 
on the point, but I should say that more bad cases are redeemed by long 
periods of probation than by short; also that fewer long sentence prisoners 
commit further crimes than do short sentence prisoners. However, I like the 
frankness of the authors about probation.2® At present in England much 
probation work is “eyewash”. Probation officers are too few in number, 
some of them are quite inadequately trained, all of them are poorly paid and 


5 242. 8 Ibid. 

6 P. 261. 9 Pp. 12-13. 

7 P. 236. 

10 See MuLLINs, MARRIAGE, CHILDREN AND Gop (1933) 207-14. 

11 P, 279. 16 P. 86. 

12 Pp. 71-72, 81. 17 P, 67. 

13 Pp. 73-82, 268-70. 18 Chapters IX and X; see also p. 233. 
14 255. 19 P, 172. 

15 Pp. 77-78, 82, 228. 20 Pp. 45, 250-51, 267. 


q 

| 
| | 
| 
| 
| ‘ | 
| 

| 

| | 
f 

| 

| 
q 

a 

4 

| 

| 

| 

| 

| 

> 

an 

A 


358 HARVARD LAW REVIEW [Vol. 48 


are overwhelmed with other social work, especially in connection with 
matrimonial disputes. Here again England and Massachusetts have similar 
problems to face. 

Closely connected with recidivism is a salutary point made by the au- 
thors as to the difference between diagnosis and cure.?4 Medico-therapists 
are today able to explain far more cases than they can cure, and explanation 
helps a criminal court but little. 

As one who is in many respects an Ishmael among his fellow lawyers and 
magistrates, I whole-heartedly endorse what the authors write about the 
courts.22. We in England have not begun to realize the necessity for training 
judges and magistrates in the problem of penology. A recent book Courts 
and Judges in France, Germany and England by R. C. K. Ensor,?* deals 
admirably with this point,2* but Mr. Ensor is a voice crying in the wilderness. 
In my opinion most judges and magistrates are ill-equipped for their work 
after the verdict, though admirably trained and very effective in ascertaining 
guilt. They come too little in contact with the results of their sentences. I 
cannot, therefore, condone the suggestions of the authors that “the court 
ought to have more to say regarding the release of delinquents from .. . 
institutions ”.25 English courts certainly have not yet the knowledge or ex- 
perience to justify giving them further control over the execution of sen- 
tences. Though these are my opinions in the present state of our Bench, I 
see the value for the future in the suggestions of the authors that courts should 
be in closer touch with probation work. 

CLaup MULLINs.* 


THE FUNCTION OF LAW IN THE INTERNATIONAL ComMuNITY. By H. Lauter- 
pacht.1 Oxford: Clarendon Press. 1933. Pp. xxiv, 469. $7.50. 


This is perhaps the most significant international law monograph of the 
past decade. Dr. Lauterpacht’s primary task has been to examine the ancient 
controversy regarding justiciable and non-justiciable disputes. His conclusion 
is that all disputes are justiciable — that the distinction does not and should 
not exist. In undertaking this examination, he has gone far afield to search 
out the fundamental problems of international law. In particular, he has 
shown with convincing clarity the completeness of the system of international 
law. Henceforth, it should be impossible to advance seriously the contention 
that a non liquet may occur in an international dispute submitted to judicial 
settlement. This is but a prelude, however, to the main point of the book — 
the absence of any distinction between justiciable and non-justiciable disputes. 
It is here the present reviewer feels that Dr. Lauterpacht has not made out a 
complete case. 


21 Pp. 227, 283-84. 

32 Pp. 145, 241, 245, 247. 

28 (1933). 

24 Especially at p. 89. 

25 P. 264. 

* London Stipendiary Magistrate; author of In Quest oF Justice (1931); 
MarriaGE, CHILDREN AND Gop (1933). 


1 Lecturer in Public International Law in the London School of Economics 
and Political Science. 
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Admittedly every dispute is justiciable in a formal sense, i.¢., that a court 
can be given jurisdiction over it. Thus, if a party comes into court and 
advances a claim which runs counter to an established and uncontroverted 
principle of international law, the dispute is justiciable to the extent that the 
court will take jurisdiction and dismiss the claim.? Similarly, where a party 
advances a claim based on an interest which the law does not protect. We 
can all agree with the author that every dispute is justiciable if justiciability 
means jurisdiction to dismiss a suit. But is this anything more than a mere 
verbalism? Is it of any fundamental importance for the understanding or 
development of international law? 

The reviewer stresses these doubts because he feels that Dr. Lauterpacht 
has been led by his demonstration of the formal justiciability of all disputes 
into a grave overemphasis upon the function of courts in international organi- 
zation. It is heartening to encounter a valiant fighter for the extension of the 
judicial settlement of international disputes. But courts have very definite 
limitations which the author has, in some degree, overlooked. He has pre- 
sented an excellent exposition of the impartiality of international tribunals and 
has made some fine suggestions for safeguarding the elections for judges of 
the Permanent Court of International Justice. Yet, even the best Court that 
can be chosen cannot act as an effective diplomatic conference or legislature. 
Political questions require negotiation and compromise. They should be kept 
away from courts, not because of the inherent nature of these questions, but 
because courts are badly equipped to handle them and because a court which 
decides political questions must inevitably see a decline of public confidence in 
the integrity of its decisions on judicial questions. 


We talk much of the evolution of law through decisions of the courts, for- - 


getting sometimes the classic warning of Mr. Justice Holmes that courts only 
legislate “ interstitially ”. Dr. Lauterpacht would enlarge the legislative func- 
tions of the World Court (e.g., by giving it the power to hand down a decision 
which shall not be binding on the parties *) because of the difficulties which 
he sees in the way of international legislation. Are not the difficulties in the 
way of changing the law through decisions of the courts greater than the 
author conceives them to be? Various devices for so changing the law are 
discussed persuasively and at length. Of these, the doctrine of rebus sic 
stantibus has never been actually applied by an international tribunal, and the 
doctrine of abuse of rights is too recent to justify any great reliance upon it 
as an instrument of change. Private law analogies must be employed with 
the greatest of caution, certainly with more caution than Dr. Lauterpacht has 
used. The reviewer believes that the author has allowed his enthusiasm for 
this means of completing and extending international law to carry him too 
far.5 


2 P. 174. 

3 Pp. 240-41. 

* P. 333. 

5 The Fabiani Case (1896), reported in LAFONTAINE, PASICRISIE INTERNATIONALE 
(1902) 344, in which the arbitrator relied heavily upon private law analogies in 
deciding a question of denial of justice, meets with Dr. Lauterpacht’s very evident 
approval. To others it may seem to embody a narrow and provincial view of in- 
ternational law. Is it desirable for an international tribunal to rely “on the 
Swiss Code of Obligations and on Laurent’s treatise for answering the question how 
far compound interest should be included in the computation of the sum due under 
the award”? (P. 117).. 
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These doubts must not be permitted to obscure the outstanding merits of 
the book. Dr. Lauterpacht sets down his arguments with almost irresistible 
persuasion and with an unparalleled wealth of documentation — documenta- 
tion which serves not only the more pedestrian purposes of adequate reference 
to sources but which really illuminates and places the discussion in the 
background of previous scholarship. Even if an occasional slip is to be noted,® 
no reader of this volume can lay it down without the conviction that it is 
not only indispensable to the international lawyer, but should be read by 
everyone interested in studying the bases of any system of law. 


A. H. FELLER.* 


Des Juces Qut NE GouvERNENT Pas. Opinions Dissidentes a la Cour Su- 
préme des Etats-Unis (1900-1933). By Roger Pinto. Paris: Librairie 
du Recueil Sirey. 1934. Pp. viii, 294. 50 fr. 


Some of the best treatises dealing with the review of legislative acts by the 
courts in the United States have been prepared under the direction of societies 
in France devoted to the study of comparative law. Among these treatises 
the volumes by Professor Lambert and by Messrs. Lambert and Brown take a 
high rank. A study comparable to these has been published as one of the 
monographs on public law issued under the direction of the Institute of Com- 
parative Law of the University of Paris in which the author has undertaken 
to study practically all of the cases, and the critical and expository literature 
relative thereto, in which the Justices of the Supreme Court of the United 
States have rendered dissents during the period from 1900 to 1933. 

Only occasional studies have been made of the dissenting opinions of the 
Supreme Court,? though it has frequently been suggested that such studies 
would furnish interesting and profitable bases for an evaluation of the growth 
of constitutional law.* A difficulty which has deterred legal writers from 
attempting to analyze dissenting opinions is that a variety of decisions on 
rather diverse subjects is brought together with relatively little unity or con- 
tinuity. This difficulty results in some curious classifications and combina- 
tions of cases by Dr. Pinto. On the whole, however, an effective plan of 
grouping the cases for consideration has been adopted. 

The primary emphasis throughout the above volume is on the opinions of 


6 Thus, in speaking of the interpretation of treaties, the author states: “It is 
his [an arbitrator’s] duty to find what, having regard to the available data, was 
the intention of the parties or what the intention of the parties must be presumed 
to have been.” (P. 130). It is surprising to find Dr. Lauterpacht failing to recog- 
nize that a presumption of intention is equivalent to finding a meaning without 
regard to intention. 

* Special Assistant to the Attorney General of the United States. 


1 LAMBERT, LE GOUVERNEMENT DES JUGES ET LA LUTTE CONTRE LA LEGISLATION 
SOCIALE AUX Etats-Unis (1921); LAMBERT AND Brown, LA LUTTE JUDICIAIRE DU 
CAPITAL ET DU TRAVAIL ORGANISES AUX Erats-UNIs (1932). 

2 See Brown, The Dissenting Opinions of Mr. Justice Daniel (1887) 21 Am. L. 
Rev. 869; The Dissenting Opinions of Mr. Justice Harlan (1912) 46 id. 321; Carson, 
Great Dissenting Opinions (1894) 17 A. B. A. Rep. 273. 

8 See Hough, Due Process of Law — To-day (1919) 32 Harv. L. Rev. 218. 
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Mr. Justice Holmes and Mr. Justice Brandeis, who are called “ the great dis- 
senters””. But, in order not to give undue weight to the dissenting opinions 
of these Justices, it is pointed out that to each dissent they rendered from 
eight to ten opinions speaking for the majority of the Court. 

Through the analyses of both the majority opinions and the dissents, Dr. 
Pinto is inclined to emphasize the doctrinal, philosophical, and historical 
nature of the debates which resulted from the division of opinion among the 
Justices on economic and social matters. Viewing the work of the Supreme 
Court from the standpoint of a scholar trained in the theories and doctrines 
of French jurisprudence, he makes critical comments and observations on the 
decisions analyzed. The Justices of the Court, in checking and restricting 
the activities of labor by means of injunctions, the author thinks, do not 
realize that they are thus giving encouragement to action more violent and 
revolutionary; in limiting the control by the states over public utilities through 
the vague and indefinable concept “ affectation with a public interest ” the 
Justices attempt to apply a non-juridical principle of doubtful value; and 
the uncertain and vacillating position of the Court on the state’s authority 
to tax is regarded as involving grave consequences to the development of 
effective and adequate fiscal policies by the states. In the decisions of these 
cases, as in others comprised within this period, Dr. Pinto believes, the per- 
sonal predilections of the Justices have had an undue significance. The 
essence of a classical economics of a mechanistic type is declared evident in 
the majority opinions of the Supreme Court on price fixing. On the contrary, 
the minority insist that the Court is not warranted in substituting its opinion 
for the reasonable determination of policies by the legislature. 

Separating fact from fiction the author gives a realistic interpretation of 
American constitutional law, through an approach to the law similar to that 
adopted by the so-called “ realists ” in the field of jurisprudence in the United 
States. He accords considerable attention and importance to the personality 
of the Justices as a controlling factor in many of the decisions under review. 
The dissents, he believes, present an essential contribution to the exposition 
and development of the realistic method in the interpretation of the Consti- 
tution. On the other hand, the dialectic method characteristic of the reason- 
ing of the conservative members of the Court is compared with the rigidly 
syllogistic and abstract reasoning of scholasticism and is considered merely 
as a mask which aims to conceal the secret forces of the decisions. Thus, an 
attempt is made to expose what is regarded as the mythology which surrounds 
the judicial control of the constitutionality of laws. 

Respect for the opinions and policies expressed in law by the legislature 
and the abstention from the injection of personal and political views in con- 
stitutional decisions are considered as the foremost themes of the dissenting 
Justices. They object to the tendency for prejudices to be encased into 
principles of law and aim to have the formulas of the Constitution organic, 
living things. They would have as a guide for interpretation the plasticity 
of constitutional norms which would permit the continuous development of 
public law under pressure from the dominant interests and influences in the 
community. The dissenting Justices, it is pointed out, not only dominate the 
evolution of jurisprudence, but they also give expression to the new forces 
which since the beginning of the twentieth century have been transforming 
social and political organization in the United States. 

Occasionally Dr. Pinto falls into error in interpreting the effects of dissent- 
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ing opinions. His comment ‘ that in reality the dissenting opinion of Mr. Jus- 
tice Holmes in the Lochner case ° determined the jurisprudence of the future, 
though based upon the statements of American authorities, fails to give due 
weight to the reaffirmance of the doctrines of the Lochner case in Adkins v. 
Children’s Hospital. And it is not surprising to find that he does not ap- 
preciate the full significance of the development of due process of law as a 
principle of American constitutional interpretation. He objects, as do con- 
stitutional lawyers in the United States, to the practice of the Court in not 
defining due process of law since the constitutionality of laws frequently 
depends upon this definition. By the review of legislation through due process 
of law and other phrases of the constitution, Dr. Pinto maintains that the tra- 
ditional prerogative of the legislature is transferred to the judiciary in the 
American system, and as a result “the absolute and strict respect for indi- 
vidual property rights and for private interests impregnates the jurisprudence 
of this period.” 7 

Comparing the French system of legal interpretation with that of the 
United States, Dr. Pinto notes that there are no dissents in France. The 
deliberations and the vote of the justices on the issues arising in cases are 
secret, only a collective judgment appearing. It is doubtful, he thinks, 
whether from the strictly juridical point of view the dissent has any value, 
as it is in the nature of a purely Platonic expression. But in the development 
of American law, the dissents represent “fine fragments of juridical litera- 
ture”. They express often the law of the future and their influence is 
positive and undeniable. 

The author observes in chapters dealing with the nature and significance of 
judicial review of legislative acts that the Supreme Court can exercise only 
a negative power. This confers upon the Court, in his opinion, a dangerous 
irresponsibility. The American doctrine of judicial review, it is pointed out, 
encourages disrespect for the law, leads to the development of fictions, and 
a hypocritical attitude in judicial decisions, and above all gives undue weight 
to anti-democratic influences in the government. Too many of the decisions 
of the Court have had the tendency to paralyze governmental action. Start- 
ing with an exact code —the Constitution — uncertain and vacillating de- 
cisions result which have unfortunate results in the development of definite 
policies and programs by the legislature. 

The point of view of the dissenters who often refer to the doctrine of 
political questions whereby the Court refuses to take jurisdiction of certain 
crucial issues, as a means of leaving the determination of policies to the legis- 
lature, might, he thinks, be extended and applied as it is in the jurisprudence 
of Continental European countries, thereby limiting the réle of the Court in 
its control over legislative and administrative agencies. According to Dr. 
Pinto the historians of the Supreme Court have not yet treated adequately 
its political réle and the importance which it merits in the history of the 
United States. In his opinion, the real force and significance of the Court 
inheres in its control over political matters. When this fact is better known, 
he believes, much of the present prestige of the Court will be undermined. 

In the immature and undeveloped condition of the life and thought of 
the people of the United States, Dr. Pinto believes that some such check or 


4 P. gs. 6 261 U.S. 525 (1923). 
5 Lochner v. New York, 198 U.S. 45 (1905). 7 P. 162. 
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restraint on political authority may have been necessary, but he doubts 
whether the fictions and circumlocutions necessary to sustain the doctrine of 
judicial review have a place in a government designed to meet modern con- 
ditions. As Professor Gidel notes in an introduction to the treatise, the 
author as a result of his study has formed an unfavorable judgment on the 
practice of the review of legislative acts by our Supreme Court and is opposed 
to the introduction of the American doctrine of judicial review in France. 

Though the method of treatment followed required a rather sketchy treat- 
ment of many cases and one can readily find points of disagreement in the 
analysis of cases and in the evaluation of the work of the Justices of the 
Supreme Court, the author has given a useful and illuminating résumé of 
the controversial decisions of the Court during this period. 


CHARLES GROVE HAINES.* 


THE Wortp Court 1921-1934. Fourth edition. By Manley O. Hudson.? 
Boston: World Peace Foundation. 1934. Pp. viii, 302. $2.50. 


This is the fourth edition of a summary of the history, makeup and decisions 
of the Permanent Court of International Justice written by one of its most 
militant friends among American scholars. The handbook has practically 
doubled in volume since the first issue in 1928. It now brings the decisions 
and events down to January, 1934, compressing narratives, tables, documents, 
and digests of opinions into the compass of a sardine box. To pursue the 
simile, the whole is packed and a little flavored with the olive oil of the 
author’s admiration for the Court as an institution. 

The book, like the previous editions, begins with a sketch of the history and 
organization of the Court, including tables of events and judges, and ends 
with an array of more tables and copies of documents. In between these 
materials is printed a much condensed résumé of the Court’s orders and 
opinions in approximately sixty cases, litigated and advisory. The decisions 
are, of course, the be-all and the end-all, the product and the test of the 
Court. But the abstract of them is scarcely more than an index. As such 
it is an efficient but elementary guide and aid to search. As a statement of 
the jurisprudence of the Court, it is too brief and factual. While the course 
of the proceedings, the dates of pleading, of argument and of orders in 
each case are conveniently recited, the course of reasoning, the principles ap- 
plied, and the material on which the law is tested are subordinated. It would 
seem possible to give us more than we get even within the brief compass 
the author permits himself. Most of the Court’s decisions involve complex 
and unfamiliar sets of facts and terms of European treaties, which are hard 
to unravel from the bulky official press issues. The reader who tries to keep 
up with the trend of what is becoming a really significant contribution made 
by the World Court turns perforce to Professor Hudson’s own annual re- 
views of the Court’s work in the American Journal of International Law rather 
than to this book. 


* Professor of Political Science, University of California, Los Angeles. 
1 Bemis Professor of International Law, Harvard Law School. 
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The two and a quarter years which the new edition adds to the life history 
of the Court contain little that is of historical importance. Four more 
nations have completed membership, making forty-nine in all; four more 
are bound somewhat to submit to its summons, making forty-one in all; the 
annual budget has grown; time has added to the Court’s prestige. The 
movement for American participation has accumulated a few more docu- 
ments, but is still unsuccessful in the Senate for all the efforts of presidents and 
many organizations. The Court during this period decided finally four more 
litigated causes and also gave four new advisory opinions. (These figures 
omit some interim orders, dismissals, and discussions of jurisdiction.) 

The lawsuit between Denmark and Norway over the title to parts of 
Greenland is decidedly the most interesting episode of the last two years in 
the Court. A decision based on large principles of international law was 
reached by a bench more unanimous than usual and was gracefully accepted 
by the loser, Norway. A dispute between France and Switzerland over the 
custom-free zones of Savoy and Gex involving some treaty engagements was 
settled, and both countries were apparently grateful for a convenient referee 
to appear and adjust their minor irritations. The case is a good example of 
the usefulness of the Court in many lesser matters. Some trouble over the 
powers of Lithuania in Memel and more over the treatment of a German 
prince by Poland, and still more concerning lands of a Hungarian university 
seized by Czechoslovakia comprise the rest of the docket of litigated cases. 
These cases seem mild going compared to the days of the Anschluss dispute, 
just three years ago. The advisory opinions cover an old railroad con- 
troversy between Lithuania and that tireless agitator Poland, another diffi- 
culty between Danzig and Poland over the use of the former port by the 
latter’s war vessels, another set-to between the same countries over the 
rights of Poles in the Baltic town, and finally the question of what work 
women could do at night under a labor treaty. This grist also is of com- 
paratively small dimensions. 

The great World Court is now well established, although some of its minor 
defects are much debated. The question of abolishing ad hoc judges, com- 
plaints of absences of judges, the claim of politics in decisions are examples of 
current questioning. American adherence would be mildly welcome in Eu- 
rope, and would add something to sound progress but the Court can flourish 
without us. It has now proven itself, in many small issues and a few great 
crises. The handbook remains an admirable condensed guide to an in- 
stitution of growing impressiveness. 

James GRAFTON RoGcERS.* 


STATE INHERITANCE TAXATION AND TAXABILITY OF TRUSTS. By Royce Annan 
Kidder.t_ Chicago: The Foundation Press, Inc. 1934. Pp. xxiii, 544. 
$10.00. 


Although estate and inheritance taxes may not as yet have resulted in a 
very noticeable redistribution of wealth, their importance in the production 


* Dean of the University of Colorado School of Law; Assistant Secretary of 
State of the United States, 1931-1933. 


1 Former Assistant Attorney General of Illinois, in charge of Inheritance Tax 
Division. 


j 


1934] BOOK REVIEWS 365 


of revenue is increasing by leaps and bounds. We are told by the author of 
this work that New York’s receipts from such taxes for the years of 1930 to 
1933 were approximately $183,000,000.2, As a result of the increased rates 
provided in the Revenue Act of 1932, the federal estate tax produced nearly 
four times the amount of revenue during the fiscal year just past as during 
the preceding year.* The volume of cases arising out of these taxes has been 
considerable for some time, and it seems likely that it will increase, both 
because the questions at issue are intricate and because the amounts at stake 
are often quite large.* A very considerable proportion of these cases arises 
out of dispositions in the form of trusts. 

This book, therefore, relates to a field which is currently of great im- 
portance. It is consequently easy for the reader to expect too much of the 
present work, and such a reader will be disappointed. On the other hand, he 
will find very much that is useful. 

The exact scope of the book is not entirely clear. It is apparently intended 
to be confined to state taxes except so far as trusts are involved.> But many 
federal cases not involving trusts are discussed,® while others seemingly 
equally applicable are not.? The author explains in his preface that “ the 
leading federal estate tax cases are reviewed and discussed in connection with 
their bearing on the law governing state inheritance tax.” *® It is, however, 
difficult to find any plan in the selection of these federal cases. It might 
perhaps have been better either to have omitted them entirely, or else to have 
presented them more systematically and completely. The failure to choose one 
of these plans has occasionally led the author into presenting an incomplete 
picture. There are also some lapses from accuracy with respect to the cases 


3 The federal estate tax collected for the fiscal year ending June 30, 1933, was 
$29,693,061.89. For the fiscal year ending June 30, 1934, the amount realized was 
$103,985,288.04, an increase of $74,292,226.15. See INTERNAL REVENUE COLLECTIONS, 
FiscaL YEAR 1934 (1934) 3. Only the income tax, the agricultural adjustment taxes, 
and the taxes on tobacco, liquor, and gasoline produced more internal revenue than 
the estate tax during the fiscal year just closed. 

4 Helvering v. Duke, 290 U. S. 591 (1933), aff’'g, by an equally divided Court, 
Commissioner v. Duke, 62 F.(2d) 1057 (C. C. A. 3d, 1933), involved nearly 
$10,000,000 in tax and interest. In Farmers’ Loan & Trust Co. v. Bowers, 68 F.(2d) 
916 (C. C. A. 2d, 1934), cert. denied, Oct. 8, 1934, the amount in dispute, including 
interest, was neatly $20,000,000. 

5 See p. v 

6 See, eg., United States v. Wells, 283 U. S. 102 (1931), involving a gift in 
contemplation of death, cited with an extensive quotation at pages 135-36. 

7 E.g., Milliken v. United States, 283 U.S. 15 (1931), likewise involving a gift 
in contemplation of death. 

8 P. vii. 

© Thus, Third Nat. Bank v. White, 287 U. S. 577 (1932), is cited as holding 
that property held by the entirety “was subject to the estate tax although the 
tenancy was created before the effective date of the act imposing the tax.” (P. 124.) 
But this point was actually decided in Phillips v. Dime Trust & Safe Dep. Co., 
284 U. S. 160 (1931), which is not cited, and the real decision in the Third Nat. 
Bank case (that the tax may be imposed though the tenancy was created before 
the enactment of any estate tax act) is not brought out. 

10 Thus, on page 187 the author says that it would appear, under the Federal 
Revenue Act of 1926, “ that a trust would not be taxable where the settlor reserved 
the right to alter and amend only in conjunction with the trustee. . . .” No refer- 
ence is made to Reinecke v. Smith, 289 U. S. 172 (1933), which held the settlor of 


which do involve trusts,!° and there is not even a reference to the burning - 
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question upon which the Supreme Court divided equally in the Duke case.12 

Apart from its ventures into the federal field, however, the work is more 
satisfying. It contains a large amount of information, and should prove a 
useful aid in finding state authorities on many questions.12 The chapter on 
transfers by will presents a rather full discussion of powers of appointment 
and future interests. A chapter on Transfers to Aliens includes extensive . 
references to the applicable treaties with many foreign countries. Another 
chapter, on valuation, includes in full the tables used in nearly every state 
for the valuation of life and other interests. There are rather brief chapters 
relating to deductions and exemptions, and the book closes with five chapters 
on administrative problems. 

A great deal of the bulk of the volume results from the fact that many 
_ opinions of courts are set out im toto, or nearly so, sometimes to the extent of 
six closely printed pages of quotation at a time.1* The space so used might 
better have been devoted to a more thorough analysis of the problems in- 
volved. Though the present volume has its shortcomings it will serve a useful 
place. We may, nevertheless, hope that something more satisfactory may yet 


be produced. Erwin N. GRISWOLD.* 


CASES ON PLEADING AND ProcepurRE. One volume edition. By Charles E. 
Clark.1. St. Paul: West Publishing Co. 1934. Pp. xxii, 905. $5.50. 
Cases oN Common Law PLEapING. By James P. McBaine.? St. Paul: West 
Publishing Co. 1934. Pp. xi, 304. $3.00. 

PROCEDURE AND Forms Common Law PLeapinc. By Roger O’Donnell.* 
(The forms in collaboration with John A. Bresnahan.) Washington: Na- 
tional Law Book Co. 1934. Pp. xvii, 459. $5.50. 


The struggle to provide a satisfactory system for the study of pleading and 
procedure is reflected in these three books. The last is by a member of the 


such a trust subject to the income tax, on grounds inconsistent with White v. 
Erskine, 47 F.(2d) 1014 (C. C. A. 1st, 1931), on which the author’s statement is 
based. As was to be expected, it has now been held that such a trust is subject to 
the federal estate tax. Witherbee v. Commissioner, 70 F.(2d) 696 (C. C. A. 2d, 
1934), cert. denied, Oct. 8, 1934. 

11 Helvering v. Duke, 290 U. S. 591 (1933). In Klein v. United States, 283 
U. S. 231 (1931), not cited by the author, the Court held taxable at death an inter 
vivos transfer by which a man gave his wife a life estate with the provision that 
she should take the fee if he died before she did. In the Duke case, the transfer 
took the form of a trust and the condition was subsequent rather than precedent. 
Although the result in the Duke case, and the recent decision in Commissioner v. 
Wallace, 71 F.(2d) roo2 (C. C. A. 2d, 1934) [aff’g 27 B. T. A. 902 (1933) |, cert. 
denied, Oct. 15, 1934, seem to indicate that taxability may depend upon the mere 
form of the conveyance, the Court has not usually accepted such an unrealistic 
distinction. 
12 But see the review of the present book by Roswell Magill in (1934) 29 ILL. 

L. Rev. 408, where various inaccuracies are pointed out. 

13 See, ¢.g., pp. 252-58, 274-78, 284-88. 

* Assistant Professor of Law, Harvard Law School. 

1 Dean and Professor of Law, Yale School of Law; Author of CAsEs on PLEAD- 
ING AND ProcepuRE (vol. I, 1930; vol. II, 1933). 

2 Professor of Law, School of Jurisprudence, University of California; author 
of CasEs on Crvit PRocepuRE (1933). 

3 Member of the District of Columbia. Bar. 
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District of Columbia Bar, who has spent twenty years in expounding the sub- 
ject of common-law pleading to students, and is nevertheless convinced that 
“ notwithstanding the startling changes during ten centuries, six of them 
since the discovery of America,” the formulary system.“ of judicial relief has 
adapted itself to every change. .. .”* Consequently code pleading seems 
only an abortive attempt to change the unchangeable. “ The historical de- 
velopment of equity pleading and criminal pleading has kept pace with the 
common law system and it is as futile to reject the principles of the more 
ancient method as it would be to disregard the laws of gravity.” * And “ be it 
said, . . . as a truism not to be denied, that any pleader who has an intimate 
working knowledge of common law procedure need have no qualms of doubt 
as to his ability to use any code system that has ever been devised, and with 
very little additional study to become skilled in the art, far beyond the apti- 
tude displayed by the code pleader who has slurred over the foundation of 
his system.” © Moreover, the author has made “ a studied effort to state each 
and every proposition in simple language and to clothe the treatment of the 
subject with such a garment of simplicity as to make it less difficult to grasp 
the principles and learn to apply them without devoting too much time to an 
effort to understand the intricacies of explanation or expression.”* Is this 
then the end of the quest: is this the book of books for the student of modern 
procedure? Surprising as it may seem, the answer is no. The book is a us- 
able hornbook with a fair selection of useful forms. Only this, and nothing 
more of value. 

Professor McBaine has no exaggerated notion of the importance of the 
formulary system and the rules of common-law pleading. He does believe 
that a fair understanding of them is helpful, if not essential, to a sound inter- 
pretation of many early English and American decisions; and that they throw 
light"upon many doctrines of modern substantive law. He knows also that 
many vestiges of them remain to plague the practitioner today. Consequently, 
he has selected cases unaffected by the Hilary rules to demonstrate the scope 
of each of the usual common-law personal actions, and modern American 
cases to expose the effects produced in litigation today by ideas brought over 
from the formulary system. He has included cases to exhibit the rules of 
common-law pleading for the production of an issue, covering demurrers, 
declarations, negative pleas in bar, specific and special traverses, affirmative 
pleas in bar, pleas in abatement, and replications. He has added problems 
based on other decisions, but he has made no attempt to develop the technical 
rules of pleading in detail. As might have been anticipated, he has done well 
what he set out to do. He has in three hundred pages furnished matter suffi- 
cient to present to the student a fair picture of the old system, to enable 
him to read precedents with intelligence, and to give him a foundation for 
critical study of modern procedure. * 

With Mr. O’Donnell’s attempt Dean Clark would, one imagines, be su- 
premely impatient; Professor McBaine’s he would condemn more in sorrow 
than in wrath. In less than nine hundred pages he has packed materials pre- 
senting practically all the perplexing problems of pleading in modern law ad- 
ministration, introduced by a sketch of the procedure for beginning a law- 
suit, with a brief treatment of venue, jurisdiction, and appearance. He deals 
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in four chapters with topics not usually found in books on pleading at com- 
mon law or under the codes; namely, the relation of the pleadings to the proof, 
motions which serve the functions of demurrers, the summary disposition of 
cases, and the early development of equity. He has departed from the plan 
of his two volume work only to the extent of omitting the chapter on Equitable 
Decrees, and the book on Specific Reparation and Preventive Relief, which 
consists of five chapters entitled respectively Introductory Note, Nature of the 
Remedies of Injunction and Specific Performance, Restrictions on the Grant 
of the Remedy, Procedure, and Other Specific Remedies. So much he has 
conceded to those cautious and conservative folk who cling to the tradition 
of equity as a separate subject. He adheres valiantly to his purpose to pre- 
sent modern procedural problems in a vivid way. Consequently, he resorts to 
history only where it tends to explain an otherwise more or less inexplicable 
doctrine, and he avoids the painful process of exposing the so-called niceties 
and intricate absurdities of common-law pleading. 

The extended discussion which the publication of the two volume edition 
evoked makes superfluous further comment upon the validity of his theories 
and the excellence of his execution. The cases are happily chosen. The ex- 
cerpts from nonlegal sources are stimulating. The editorial comments are 
so helpful as to cause regret that more of them were not used in place of some 
of the bare quotations from opinions. 

A few doubts assail. Is the historical material sufficient to give the student 
the background essential for a thorough comprehension of the attitude of the 
courts toward current questions of practice and pleading? Perhaps so. Dean 
Clark says that his experience in the classroom warrants an affirmative an- 
swer. Would other teachers be so successful? Some sixty-five pages are de- 
voted to burden of proof, presumptions, and functions of judge and jury. It 
is questionable whether all the pertinent problems are adequately outlined and 
really doubtful whether they are sufficiently elucidated. If they are to be 
treated here, they ought not to be repeated in the course on evidence. A 
reasonably thorough consideration of them will require ten to twelve lecture 
hours with a good class. The excellent chapters on the Early Development of 
Equity and the Union of Law and Equity cover one hundred and eleven 
pages. The teacher who could do justice to these in less than twelve hours 
would be a dynamic marvel in the classroom. If these estimates are ac- 
curate, a first rate class would need more than ninety classroom hours to ab- 
sorb the wealth of material which Dean Clark has provided. In what school 
will so much time be allotted to a course which combines common-law plead- 
ing and code pleading but which excludes trial and appellate practice? Per- 
haps the estimates are inaccurate. Perhaps, also, law faculties may some day 
change their opinions as to the importance of procedure. Despite the doubts, 
Dean Clark’s book is most interesting and promising as a proposed solution of 
the perplexing problem of teaching pleading and procedure. 


E. M. Morcan.* 


* Professor of Law, Harvard Law School. 
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Tax SYSTEMS OF THE WorLD. Compiled by the Tax Research Foundation. 
Fifth edition. Chicago: Commerce Clearing House, Inc. 1934. Pp. 
282. $10.00. 


The astonishing mass of information contained in this work may be in- 
dicated by the fact that it is the product of over three hundred collaborators. 
There are fifty-three elaborate charts setting forth in detail, with references 
to chapter and verse, the various sorts of taxes in force in the states and 
territories. These are followed by over sixty similarly detailed tables, com- 
paring the taxes in the various states on specified articles, such as bank de- 
posits and chain stores, or of particular kinds, such as sales taxes and sever- 
ance taxes. Not content with this exhaustive presentation of the taxes of 
the United States, the work includes similar tables for nearly fifty foreign 
countries and taxing units. In spite of the maze of details recorded, the 
volume appears to be surprisingly accurate. Although apparently designed 


primarily for political economists and legislators, any lawyer advising clients | 


with interests outside his own state would be likely to find his effort in ex- 
amining this work repaid. 


New FEDERAL OrGANIZATIONS. An Outline of Their Structure and Func- 
tions. By Laurence F. Schmeckebier. Washington: The Brookings 
Institution. 1934. Pp. ix, 199. $1.50. 

The New Deal “alphabet ”, a contemporary butt of fiction and humor, 
but withal a very important part of our present governmental scheme, is here 
brought out into the open in an impartial and objective manner. The treat- 
ment is limited to those agencies which were created between March 4, 1933, 
and July 1, 1934, except for the Reconstruction Finance Corporation and the 
Home Loan Bank Board, but their inclusion is justified by the extension of 
their scope since their establishment in 1932. The survey is wholly factual, 
and no comments as to merit are made. Such a presentation of materials is 
very refreshing after the many biased reviews of the activities of the Ad- 
ministration. An introduction classifies the organizations as to their duration, 
purpose, and the method and order of their creation. For the purposes of the 
discussion there is a further grouping into those agencies concerned with 
loans and insurance, labor relations, the economic emergency, and codrdina- 
tion and planning; the concluding portion describes those permanent and 
temporary bodies which do not fit into this last ciassification. This product 
of the Brookings Institution should prove not only an indispensable source 
of information to all persons who have to inform themselves about any of 
these organizations, but _ an invaluable aid to historians of these 
unsettled times. 


Tue SeEcuRITIES EXCHANGE ACT OF 1934 ANALYZED AND EXPLAINED. By 
Charles H. Meyer. New York: Francis Emory Fitch, Inc. 1934. 
Pp. 251. $2.50. 

This book is intended for the layman rather than the fone profession. But 
in it Mr. Meyer has made no attempt to chart a course for those who would 
avoid liability under the Stock Exchange and the Securities Acts. He em- 
phasizes continually the necessity for careful legal advice directed to the 
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business man’s particular problem. However, one who would obtain a com- 
prehensive view of the provisions of these enactments and some idea of the 
problems that might arise under them can do no better than read Mr. Meyer’s 
careful explanation. The scheme of the book is to present first a brief sum- 
mary of the Stock Exchange Act, “ hitting the highlights”. Then follows a 
more detailed analysis for each section of the Act, at the beginning of which - 
is printed the full text of the section discussed. Recognizing that “a, book 
on a legal subject cannot give more than the author’s interpretation of the 
law” (p. 5), Mr. Meyer carefully points out the various possible views that 
can be taken as to the measure of damages in civil suits under §9 of the 
Exchange Act and concludes that the result “ cannot be predicted with any 
degree of certainty, and will depend not only upon the circumstances of the 
particular case, but also upon the general attitude which the courts will 
adopt” (p. 84). The author recognizes the in terrorem nature of the civil 
liability in § 9(a)(3) for dissemination of information regarding market op- 
erations of pools, a liability imposed even though the information be true. 
But he indicates that the person suing for violation of the prohibition against 
manipulation must have bought or sold “ the security ” (p. 80), whereas it is 
not at all clear from the Act whether a purchaser of another security whose 
price is affected by the transaction may not also recover. The Securities Act 
as amended is treated in the same fashion as the Exchange Act. 


A History or AMERICAN ForEIGN Poticy. By John H. Latané. Revised and 
enlarged by David W. Wainhouse. New York: Doubleday, Doran 


& Co. 1934. Pp. xvi, 862. $4.00. 


This edition brings up to date a book first published in 1927. Few students 
of American foreign policy have brought to their work the ripe wisdom of 
the late Mr. Latané. His thorough scholarship, his independent judgment, 
and his broad perspective made him an excellent interpreter and gave weight 
to his views. If his detachment was not always maintained when he wrote 
of current affairs, he never lost his appreciation of essentials, and his work 
was both comprehensive and interesting. Mr. Wainhouse has revised seven 
of the chapters, and has contributed six new and completely written chapters 
on recent happenings. As a whole, however, the volume seems to place undue 
emphasis on outstanding events, and it fails to explain some of the develop- 
ments of our foreign policy during the past twenty-five years. 


BOOKS RECEIVED 


ADMINISTRATIVE LEGISLATION AND ADJUDICATION. By Frederick F. Blachly 
and Miriam E. Oatman. Washington: The Brookings Institution. 
Pp. xv, 296. $3.00. A study of the administrative tribunals of the 
Federal Government. 

America’s RECOVERY ProGRAM. By A. A. Berle, Jr., John Dickinson, et al. 
New York: Oxford University Press. Pp. 253. $2.00. A collection of 
articles on the New Deal. 

Annvartio pt Dirirto ComparATo E DI Stupt Lecisiativi. Vol. VIII, Pt. IV. 
By Salvatore Galgano. Rome: Istituto di Studi Legislativi. Pp. 444. 
A study of the recent laws of nine countries upon various subjects. 


1934] BOOKS RECEIVED 371 


CANADIAN ANTI-TRUST LEGISLATION. By John A. Ball, Jr. Baltimore: The 
Williams & Wilkins Co. Pp. vii, 105. This study and chronicle of legis- 
lation particularly emphasizes the current situation under the Combines 
Investigation Act of 1923. 

Cases ON MunIcIpAL CorporaTions. By Murray Seasongood. Chicago: 
Callaghan & Co. Pp. xviii, 713. $6.00. The author of this casebook is 
now a professor of law at the University of Cincinnati. 

COMMERCIAL ARBITRATION IN PENNSYLVANIA. By John R. Abersold. Phila- 
delphia: University of Pennsylvania. Pp. 222. A dissertation on politi- 
cal science. 

GOVERNMENT RuLEs INpustrRy. By Michael F. Gallagher. New York: 
Oxford University Press. Pp. xi, 241. $2.00. A study of the NRA. 
GRANDS ARRETS DE LA JURISPRUDENCE CIviLtE, Les. By Henri Capitant. 
Paris: Librairie Dalloz. Pp. xxiii, 571. 6ofr. See Barbey, Book Review, 

supra p. 351. 

GRUNDZUGE DER DEUTSCHEN RECHTSGESCHICHTE. By Claudius F. von 
Schwerin. Miinchen: Duncker & Humblot. Pp. xv, 365. 11 M. A 
study of the foundations of German legal history. 

History oF TAXATION IN MINNESOTA, A. By Gladys C. Blakey. Minne- 
apolis: University of Minnesota Press. Pp. 86. $0.75. A pamphlet 
intended as an introduction to TAXATION IN MINNESOTA (1932) by Roy 
E. Blakey. 

Business CorpoRATION AcT ANNOTATED, THE. Chicago: The 
Foundation Press, Inc. Pp. xi, 591. $10.00. A section by section 
analysis of the recent Illiniois Act. 

INDIAN PARTNERSHIP Act. By Sir Frederick Pollock and Sir Dinshah Far- 
dunji Mulla. London: Sweet & Maxwell. Pp. xxiii, 276. 7rs. An an- 
notated analysis of the Indian Act of 1932. 

INSTITUTIONAL Economics. By John R. Commons. New York: The Mac- 
millan Co. Pp. xiii, 921. $4.00. A study complementary to the author’s 
LEGAL FouNDATIONS OF CAPITALISM (1924); see Henderson, Book Re- 
view (1924) 37 Harv. L. REV. 923. 

INVALIDATION OF MUNICIPAL ORDINANCES BY THE SUPREME Court oF Iowa. 
By Ethan P. Allen. Iowa City: State Historical Society of Iowa. Pp. 
133. Number 4 of the Iowa Monograph Series. 

LAw IN BusINESS PROBLEMS, THE. Revised edition. By Nathan Isaacs. 
New York: The Macmillan Co. Pp. xxviii, 512. $4.00. A combination 
text, case, and problem book intended for use in business administration 
schools. 

Lorp READING AND His Cases. By Derek Walker-Smith. New York: The 
Macmillan Co. Pp. xii, 400. $3.50. A non-technical biography. 

MANDATORY EXPENDITURES OF LOCAL GOVERNMENTS IN PENNSYLVANIA. By 
Edward Weamer Carter. Philadelphia: University of Pennsylvania. Pp. 
189. A dissertation on political science. 

MEDICOLEGAL Necropsy, THE. Edited by T. B. Magath. Baltimore: The 
Williams & Wilkins Co. Pp. 167. $2.50. An illustrated description of 
autopsies in criminal cases, with suggestions for reform of the coroner’s 
jury process. 

NATURAL LAW AND THE THEORY OF SOCIETY 1500-1800. By Otto Gierke. 
Translated with an introduction by Ernest Barker. Two volumes. New 
York: The Macmillan Co. Pp. xci, 1-226; 227-423. $9.00. A transla- 
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tion of five of the sBcactions in Gierke’s fourth volume, which was pub- 
lished in 1913. 

PENAL CoDE OF THE RUSSIAN SOCIALIST FEDERAL SOVIET REPUBLIC, THE. 
London: His Majesty’s Stationery Office. Pp. 82. 1s.3d net. Text of 
1926 (and amendments up to Dec. 1, 1932) with three appendices. 

PoxiticaL Power. By Charles Edward Merriam. New York: Whittlesey 
House. Pp. vii; 331. $3.00. A discussion of the sources and trends of 
political power, emphasizing its réle in the process of social control. 

PRAIRIE PROVINCE OF ILLINOIS, THE. By Edith Muriel Poggi. Illinois 
Studies in the Social Sciences. Urbana: University of Illinois. Pp. 124. 
$1.00. A study of human adjustment to the natural environment. 

Pusiic UtTitiry VALUATION FOR PuRPOSES OF RATE ConTROL. By John 
Bauer and Nathaniel Gold. New York: The Macmillan Co. Pp. xxii, 
477. $3.50. Part of a general study on legal valuation being made under 
the auspices of the Columbia University Council for Research in the 
Social Sciences. 

RECEZIONE E Gui Stupr pr Diritro ROMANO IN GIAPPONE, LA. By Toshio 
Muto. Modena: Societa Tipogtafica Modenese. Pp. 33. A study of the 
influence of Roman law in Japan. 

SICHERHEIT UND GERECHTIGKEIT. By Fritz Berber. Berlin: Carl Hey- 
manns Verlag. Pp. viii, 165. RM 8. An introduction to the study of 
political and international law. 

State AS A Concept oF PoxiticaL ScreNcE, THE. By Frederick Mundell 
Watkins. New York: Harper & Bros. Pp. 84. $2.00. The third volume 
of a series of studies in systematic political science and comparative 
government. 

Tat UND ScHuLD. By Hermann Kantorowicz. Zurich: Orell Fiissli Verlag. 
Pp. xvi, 339. RM 9.60. An attempt to substitute a subjective approach 
to the theory of punishment in place of the prevailing objective one. 

Tax SYSTEMS OF THE WorRLD. Fifth edition. Prepared under the direction 
of the New York State Tax Commission. Chicago: Commerce Clearing 
House, Inc. Pp. 282. $10.00. See Book Note, supra p. 369. 

TENTH ANNUAL REPORT OF THE PERMANENT CoURT OF INTERNATIONAL 
Justice. The Hague: Permanent Court of International Justice. Pp. 
368. Dutch Fl. 4.75. A survey of the Court’s activities from June 15, 
1933, to June 15, 1934. 

Torts RESTATEMENT. Two Volumes. Vol. I, Intentional Harms to Persons, 
Land & Chattels; Vol. II, Negligence. St. Paul: American Law Institute 
Publishers. Pp. xxxii, 1-730; xxxi, 731-1338. The first two of the con- 
templated four or five volumes. 

Untrorm State Action. By W. Brooke Graves. Chapel Hill: University 
of North Carolina Press. Pp. xii, 368. $3.50. A suggested program for 
interstate codperation. 

WATER PROBLEM OF SOUTHERN CALIFORNIA, THE. By Ernest L. Bogart. 
Illinois Studies in the Social Sciences. Urbana: University of Illinois. 
Pp. 132. $1.00. This pamphlet includes a discussion of the legal diffi- 
culties. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT. 
Band IV, Nr. 1, 2. Berlin: Walter de Gruyter & Co. Pp. 480 (in two 
parts). A collection of articles on international law. 
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